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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Equity No. 63080 

Douglas C. Richardson, Plaintiff. 


vs. 

Florence W. Richardson, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint 

Filed November 30 1936 

In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court 

Equity No. 63080 

Douglas C. Richardson, 118 S Street, N. W., AVashington, 

D. C., Plaintiff , 

vs. 

Florence W. Richardson, U. S. Government Printing 
Office, Document Section, Washington, D. C., Defendant. 

To the District Court of the United States for the District 
of Columbia: 

Plaintiff states as follows: 

1. That ifiaintiff, Douglas C. Richardson, is a citizen of 
the United States, a resident of the District of Columbia 
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and has been such resident for more than two years last 
past, is of full age and brings this suit in his own right. 

2. That the defendant, Florence W. Richardson is like¬ 
wise a citizen of the United States and a resident of the 
District of Columbia, is of full age and is sued in her own 
right. 

3. That plaintiff and defendant were lawfully married 
in the City of Washington, District of Columbia, on the 
22nd day of October, 1917, by a duly ordained Minister of 
the Gospel, duly authorized to perform marriage cere¬ 
monies in said District. 

4. That no children w^ere born as issue of said marriage. 

5. That following the aforesaid marriage, plaintiff and 
defendant took up their residence and abode in the District 
of Columbia as husband and wife, and lived together as 

such until, to wit, September 9, A. D., 1931, at which 
2 time the said defendant Florence W. Richardson, 
without just cause or excuse abandoned and deserted 
plaintiff, and that such abandonment and desertion has 
continued uninterruptedly for more than two years last 
past, and is deliberate and final; that plaintiff and defen¬ 
dant have not cohabited together since the said 9th day of 
September, A. D., 1931. 

6. Plaintiff avers that he and the defendant are the joint 
owmers in fee simple of premises known as 118 S Street, 
N. W., Washington, D. C., and that since the aforesaid 
desertion he has continued to occupy said premises as his 
home. Plaintiff further avers that the said real estate vras 
purchased by him in the year of A. D., 1919 as a home for 
himself and the defendant, and that he has paid the entire 
consideration for said premises, and that the present en¬ 
cumbrance on said property is approximately in the sum 
of Five Hundred ($500.00) Dollars, which is due The Equi¬ 
table Cooperative Building Association of the District of 
Columbia. 

7. Plaintiff avers that by virtue of Section 974-A of the 
Code of Law of the District of Columbia, he is lawfully en¬ 
titled to have said real estate awarded to him as his abso¬ 
lute and exclusive property in fee simple, free from any 
claims of the said defendant. 

Wherefore, premises considered, plaintiff prays as fol¬ 
lows : 
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1. That a United States writ of subpoena issue out of 
this Honorable Court directed to the defendant, Florence 
W. Richardson, requiring her to appear on a day named 
and answer the exigencies of this bill of complaint. 

2. That upon final hearing plaintiff be granted a divorce 
a vinculo matrimonii from the defendant, Florence W. 

Richardson. 

3 3. That the Court decree that he is the absolute 
owner in fee simple of real estate known as 118 S 

Street, N. W., free and clear of any claims of the defendant 
upon said real estate. 

4. And for such other and further relief as the nature of 
the case may require and to the Court may seem meet and 
proper. 

DOUGLAS C. RICHARDSON 

WILLIAM A. COOMBE 
Attorney for Plaintiff. 

District of Columbia, ss : 

Douglas C. Richardson, being first duly sworn according 
to law, deposes and says, that he has read the foregoing 
bill of complaint by him subscribed and knows the contents 
thereof; that the matters and things therein set forth as of 
his personal knowledge are true and those based on infor¬ 
mation and belief he believes to be true. 

DOUGLAS C. RICHARDSON 

Subscribed and sworn to before me this 20th day of No¬ 
vember, A. D., 1936. 

ADA R. CHAPMAN 

(Seal) Notary Public , D. C. 

4 Answer to Bill of Complaint for Divorce — 

Cross-Bill for Absolute Divorce 

Filed December 30 1936 

* * • 

The answer of Florence W. Richardson to the bill of 
complaint exhibited in the above entitled cause by Douglas 
C. Richardson, respectfully shows to the Court as follows: 

1. 2. 3. 4. Defendant admits the allegations set forth in 
the first, second, third and fourth paragraphs of the bill of 
complaint. 
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5. For answer to paragraph five of the bill of complaint 
defendant admits that subsequent to the marriage of the 
parties hereto they took up their residence in the District 
of Columbia. She admits that the parties hereto separated 
and ceased to live together as man and wife on, to-wit, Sep¬ 
tember 9th, 1931, but she emphatically and positively de¬ 
nies that she abandoned and deserted the plaintiff without 
just cause or excuse, although she admits that the separa¬ 
tion of the parties has continued since, to wit, September 
9th, 1931. She avers the fact to be that she was compelled 
to leave the plaintiff on said date because of his cruelty 
to her; further answering said paragraph defendant ad¬ 
mits that the parties hereto have not lived and cohabited 
together since, to-wit, September .9th, 1931. 

6. For answer to paragraph six of the bill of complaint, 
defendant admits that she and the plaintiff are joint own¬ 
ers in fee simple of premises known as 118 S Street, N. W., 
Washington, D. C. She further admits that since the sep¬ 
aration of the parties hereto the plaintiff has continued to 
occupy said premises. Further answering said paragraph 
the defendant avers the fact to be that she and the plaintiff 
arranged for the purchase of 118 S Street, N. W. and it 
was to be taken as their home, and she denies that the 
plaintiff has paid the entire consideration for said prem¬ 
ises, being without specific knowledge or information 

5 as to the amount of the present encumbrance on said 
property. 

7. For answer to paragraph seven of the bill of com¬ 
plaint, defendant avers that she is advised that said para¬ 
graph contains a statement of law, and the conclusions of 
the plaintiff, but in answer thereto defendant denies that 
the plaintiff is lawfully entitled to have said real estate 
awarded to him as his absolute and exclusive property in 
fee simple, and she avers that the plaintiff herein has been 
occupying said property since the separation of the parties 
hereto without paying any rent therefor, and/or without 
accounting to the defendant for her share of what would be 
a reasonable net income from said premises. 

Further answering the bill of complaint filed herein, and 
by way of cross-bill, defendant avers that: 

1. Both plaintiff and defendant herein are actual bona- 
fide residents of the District of Columbia, have been for 
more than two years prior to the filing of this answer and 
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cross-bill of complaint, that on, to-wit, October 22nd, 1917 
they were lawfully married in Washington, D. C., and no 
issue was born as the result of said marriage. 

2. Defendant avers that following the marriage of the 
parties hereto the plaintiff, Douglas C. Richardson, un¬ 
mindful of his marriage vows, and for a long period of time, 
without justification, cause or reason, and so frequently as 
to constitute a continuous systematic course of conduct on 
his part, treated the defendant with extreme cruelty. That 
said cruelty destroyed the purpose of the marriage of plain¬ 
tiff and defendant, injured and impaired the defendant’s 
health, caused her great unhappiness, distress, pain and 
suffering, and made continued cohabitation with the plain¬ 
tiff intolerable to her, and dangerous to her health, with 
the result that defendant was finally compelled to leave the 
home in which plaintiff and defendant had resided on, to- 
wit, September 9th, 1931. At the time of the marriage of 

plaintiff and defendant, the defendant was employed 
6 in the Government Printing Office, and while the 

plaintiff was away in Military Service in 1918 the 
defendant worked, saved her earnings and helped purchase 
the home at 118 S Street, N. W. That while plaintiff and 
defendant lived together a substantial sum was regularly 
contributed out of her earnings towards the expenses of 
the home, and towards the payment of the purchase price 
of the same. 

3. Defendant avers that the cruel treatment accorded 
her by the plaintiff extended back to a period occurring 
shortly after their marriage. In the month of September, 
1923, a short time after the defendant had accepted a per¬ 
manent appointment in the Government Printing Office the 
plaintiff began to show indifference to her, and to ill treat 
her, and she became highly nervous and ill. On one occa¬ 
sion the plaintiff brought an axe out of the cellar of their 
home, and carried it into defendant’s bedroom to break up 
a sewing machine, and the same evening he threw a watch 
which defendant had given him as a Christmas present on 
the floor. In the month of November, 1929 the plaintiff 
ran the defendant out of their home with an Army pistol 
he had, and on this occasion defendant remained away from 
her home, and spent a week with her mother. The defen¬ 
dant avers that on occasions too numerous to mention the 
plaintiff striked at, cursed and otherwise abused the defen- 
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ciant. In the month of July, 1930 because the defendant 
told the plaintiff she was going to pay a visit to her sister 
in New Jersey he struck her, and ordered her to take her 
things and get out, and stay out. On this occasion the de¬ 
fendant again returned to the home of her mother residing 
there until the month of February, 1931 when she returned 
home upon the repeated promises of plaintiff that he would 
thereafter treat her with consideration and kindness. De¬ 
fendant avers that in the year 1931 the plaintiff commenced 
a course of cruel and inhuman treatment directed toward 
her for the evident purpose of forcing her from their home, 
which culminated in her leaving him on September 

7 9th, 1931. Defendant has received blackened eyes, 
bruised arms, cut lips as the result of the plaintiff’s 

attacks upon her, all of which were made without justifica¬ 
tion or excuse. 

4. Defendant avers that since the separation of the par¬ 
ties hereto the plaintiff has failed and refused, and has con¬ 
tinued to fail and refuse to provide anything towards the 
defendant’s support. That he receives approximately 
$2300 per year as an employee of the City Post Office. 

Wherefore, having fully answered the bill of complaint 
exhibited on behalf of the plaintiff in the above entitled 
cause defendant prays that upon final hearing the same 
may be dismissed, and that she may be awarded upon her 
cross-bill of complaint a decree of divorce a vinculo matri- 
nonii upon the ground of the constructive desertion of the 
defendant by plaintiff and/or that upon final hearing of 
this cause defendant be awarded a decree of divorce a 
mensa et thoro upon the ground of cruelty, together with 
alimony, counsel fees and suit money, and that by appro¬ 
priate decree this Court reserve for her all her right, title 
and interest in and to premises No. 118 S Street, N. W., 
and that she may have such other and further relief as the 
nature of the case may require, and to the Court may seem 
p roper. 

FLORENCE W. RICHARDSON 

RAYMOND NEUDECKER 

Attorney for Defendant. 
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District of Columbia, ss: 

Florence W. Richardson, being first duly sworn on oath, 
according to law, deposes and says; that she has read the 
aforegoing answer and cross-bill by her subscribed, and 
knows the contents thereof; that the statements therein 
made of her own knowledge are true, and those made upon 
information and belief she believes to be true. 

FLORENCE W. RICHARDSON 

8 Subscribed and sworn to before me this 22" day 

of December, 1936. 

WILLIAM C. ASHFORD, 

(Seal) Notary Public, D. C. 


Answer of Plaintiff to Cross Bill for Absolute Divorce 

Filed January 22 1937 

* * * 

The answer of Douglas C. Richardson, plaintiff, to the 
cross-bill for absolute divorce respectfully shows to the 
Court as follows: 

1. Plaintiff admits the allegations contained in Para¬ 
graph One. 

2. Plaintiff denies that he treated the defendant with 
extreme cruelty but avers that he was always considerate 
and kind to her. 

3. Plaintiff denies that the defendant’s health has been 
injured or impaired or that she has been caused any unhap¬ 
piness, distress, pain or suffering, or that continued co¬ 
habitation with the plaintiff was intolerable to her and dan¬ 
gerous to her health by any act or acts on the part of this 
plaintiff, but reiterates that his conduct toward her was 
that of a good, dutiful husband. Plaintiff admits that the 
defendant left him on September 9,1931, and that such leav¬ 
ing constituted abandonment and desertion of him. Plain¬ 
tiff admits that at the time of his marriage to the defendant 
she was employed in the Government Printing Office but 
denies while the plaintiff was away in military service that 
she, the said defendant, worked, but avers the true facts to 
be that said employment terminated in the month of April, 
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1918, and that she was not employed again until, to wit, 
September, 1923, when she secured permanent employment 
in the Government Printing Office. Plaintiff denies 

9 that during the time he and the defendant lived to¬ 
gether that she, the said defendant contributed a 

substantial sum out of her earnings toward the expenses of 
the home and towards the payment of the purchase price 
of the same, but avers the true facts to be that the said 
home was purchased entirely out of the funds of this plain¬ 
tiff in, to wit, the month of August, 1919, and that he has 
made all of the payments on account of the purchase of 
the same. Plaintiff denies that he was guiltv of cruel treat- 
ment to the defendant. Plaintiff denies that in the month 
of September, 1923, or a short time thereafter, he began to 
show indifference to the defendant or that he ill treated 
her or that she became highly nervous or ill, but avers the 
true facts to be that he and the defendant got along well 
together as husband and wife until the year of, to wit, A. D., 
1926, when because of the defendant’s attitude toward him 
and lack of appreciation and love for him they became in¬ 
different to each other. Plaintiff denies that he brought an 
ax out of the cellar of their home and carried it to the de¬ 
fendant’s bed-room to break up a sewing machine, or that 
he ever threw a watch on the floor which she had given to 
him as a Christmas present, but avers that the statements 
are fabricated and without the slightest foundation. Plain¬ 
tiff denies that in the month of November, 1929, or at any 
other time he ever ran the defendant out of the home with 
an army pistol. Plaintiff admits that the defendant re¬ 
mained away from her home on one occasion for two days 
in the month of November, 1929, but that said absence from 
her home was occasioned through her own fault because 
of an argumenent on account of another person with whom 
she had been associating. Plaintiff admits that in the 
month of July, 1930, the defendant told him that she was 
going to pay a visit to “some-place in Virginia” suggested 
by a woman friend of hers. That plaintiff objected to her 
going away but denies most emphatically that he 

10 struck her or ordered her to “get her things and get 
out and stay out”. Plaintiff avers that the defen¬ 
dant left him on that occasion and did not return to her 
home until the month of January, 1931, but denies that her 
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return home was upon any promises of his that he would 
thereafter treat her with consideration and kindness, but 
avers that said leaving was without the slightest justifica¬ 
tion. Plaintiff denies that in the year of 1931 or at any 
other time he was guilty of cruel and inhuman treatment 
directed toward the defendant, and that he did anything for 
the purpose of forcing her from their home, that she did 
leave said home on the 9th of September, 1931, and took 
practically all of the furniture out of said home which the 
plaintiff had paid for out of his own personal funds. Plain¬ 
tiff denies that defendant has received blackened eyes, 
bruised arms, cut lips as a result of the plaintiff’s attacks 
on her and avers the true facts to be that he never attacked 
the plaintiff or assaulted her or caused her any injury. 
Plaintiff further avers that the defendant has made re¬ 
peated attacks upon him and that he attempted in every 
possible way to pacify and calm her, that he has held her 
to keep her from striking him. Plaintiff further avers that 
on one occasion defendant picked up a kitchen stool and 
attempted to strike him with it and that he had to defend 
himself from this assault. Plaintiff further avers that the 
defendant on divers occasions has absented herself from 
her home without the consent of the plaintiff, and that she 
has shown since the year of 1926 no affection or love for 
the plaintiff but has been in the association of other per¬ 
sons. 

Wherefore, plaintiff having fully answered defendant’s 
cross-bill prays that the same be dismissed with his reason¬ 
able costs. 

DOUGLAS C. RICHARDSON 
11 District of Columbia, ss : 

Douglas C. Richardson, being first duly sworn accord¬ 
ing to law on oath deposes and says that he has read the 
aforegoing answer to cross-bill by him subscribed and 
knows the contents thereof; that the statements therein 
made of his own knowledge are true and those made upon 
information and belief he verily believes to be true. 

DOUGLAS C. RICHARDSON 
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Subscribed and sworn to before me this 18" day of Jan¬ 
uary, A. D., 1937. 

ADA R. CHAPMAN 

(Seal) Notary Public, D. C. 

WILLIAM A. COOMBE 
Attorney for Plaintiff. 

12 Memoranda 
October 31-1938. 

Final hearing begun and continued. 

November 1-1938. 

Resumed final hearing; concluded. 

Decree for Divorce a Vinculo Matrimonii, Sc. 

Filed November 3, 1938 

• • 

This cause came on to be heard at this term of Court, 
upon the pleadings and evidence, and it is, thereupon, by 
the Court, this 3rd day of November, A. D. 1938, 

Adjudged, Ordered and Decreed as follows: 

1. That the evidence establishes that the plaintiff, Doug¬ 
las C. Richardson, and the defendant, Florence W. Rich¬ 
ardson, are both bona fide residents of the District of 
Columbia and have been such for more than two years im¬ 
mediately prior to the institution of this suit. 

2. That the plaintiff, Douglas C. Richardson and Flor¬ 
ence W. Richardson, were legally married in the District 
of Columbia on the 22nd day of October, A. D. 1917. 

3. That the defendant deserted the plaintiff more than 
two years before the institution of this suit and such deser¬ 
tion has continued until the present time. 

4. That the bond of matrimony heretofore existing 

13 between the plaintiff, Douglas C. Richardson, and 
the defendant, Florence W. Richardson, be, and the 

same is hereby dissolved, and the said plaintiff, Douglas C. 
Richardson, is granted a divorce a vinculo matrimonii from 
the defendant, Florence W. Richardson, upon the ground 
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of desertion; provided, however, that this decree shall not 
be effective to dissolve the marriage until the time allowed 
for taking an appeal nor until the final disposition of any 
appeal so taken, and shall not take effect until the expira¬ 
tion of six months after its date. 

5. That absolute and sole ownership of premises known 
as 118 S Street, N. W., in the District of Columbia, and 
more particularly described as follows: 

Lot numbered Twenty-eight (28) in Edward J. Stellwagen 
and William E. Edmonston, Trustees’ Subdivision of lots 
in Block numbered Sixteen (16), “Addition to LeDroit 
Park”, as per plat recorded in Liber County 12, folio 141 
of the records of the Office of the Surveyor of the District 
of Columbia. Note:—At the date hereof, the above de¬ 
scribed land is designated on the Assessor’s Records for 
taxation purposes, as Lot 28, in Square 3104. 
is vested in the plaintiff, Douglas C. Richardson, free from 
any claim of the defendant, Florence W. Richardson, in and 
to said described real estate, and all of the right, title and 
interest of the said defendant, Florence W. Richardson, by 
virtue of a certain deed dated the 15th day of August, 1919, 
by and between Ncval H. Thomas, unmarried, of the City 
of Washington, District of Columbia, party of the first 
part, and the plaintiff, Douglas C. Richardson, and the de¬ 
fendant, Florence W. Richardson, conveying said described 
real estate to them, as joint tenants, and recorded the 15th 
day of August, 1919, in Liber 4253, at folio 23, one of the 
Land Records of the District of Columbia, is hereby di¬ 
vested and the said defendant, Florence W. Richardson, 
is forever barred from claiming any right, title or interest 
in and to said described real estate. 

6. That sums now on deposit in the United States Sav¬ 
ings Bank in the name of “Douglas C. Richardson or Flor¬ 
ence W. Richardson”, are hereby declared to be the 

14 sole and absolute property of the plaintiff, Douglas 
C. Richardson, free from any claims of the defendant, 
Florence W. Richardson, and the receiver of the United 
States Savings Bank is hereby authorized and empowered 
to pay the said sums to the plaintiff, Douglas C. Richardson, 
when and as the said sums become due and payable. 

7. That the cross-bill of the defendant, Florence W. 
Richardson, be, and the same is hereby, dismissed. 
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And It Is Further Ordered, that the plaintiff, Douglas 
C. Richardson, pay to Ernest C. Dickson, a member of 
this bar, the sum of One hundred Dollars, for professional 
services rendered in this cause on behalf of the defendant, 
Florence W. Richardson. 

JENNINGS BAILEY 
Justice 


Motion or Petition for Rehearing 

Filed November 8-1938 

• * 

Comes now the defendant, Florence Richardson, by her 
Attorney, and petitions the Court for a rehearing of the 
above entitled cause, for the following reasons: 

1. Because the defendant has discovered a witness who 
will testify that after the trial, the plaintiff stated that he 
had the other receipts but he only carried to Court what he 
needed. 

2. Because defendant has discovered that the records of 
the United States Savings Bank, prior to 1929 have not 
been destroyed as testified to, and that the records of said 
bank for 1926, 1927 and 1928 will disclose that over $250.00 
was transferred from defendant’s savings account to their 
joint account. 

3. Because the defendant has discovered that the plain¬ 
tiff has been married twice instead of once before their 
marriage, and that he was divorced from his other wife in 

Alexandria, Virginia. Thus explaining why he was 
15 so skillful in suppressing all of the evidence in his 
possession that would have proven favorable to the 
defendant. 

4. Because the court allowed the plaintiff to testify over 
the objections of defendant, as to the misconduct of the 
defendant after the date of the alleged separation or deser¬ 
tion, to wit: That he saw the defendant in the company of 
Fletcher and that he went to defendant’s apartment at 
1831 S St., N. V". after she moved away from him and saw 
Fletcher in the apartment. That after she left he never 
saw one unless he saw the other, (see Par. 4 of brief). 
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5. Because the Court, after permitting the plaintiff to 
go outside the scope of his bill and testify as to unalleged 
misconduct of the defendant before and after the alleged 
desertion, refused to allow the defendant to produce evi¬ 
dence of the misconduct of the plaintiff after the alleged 
desertion. 

6. Because the Court refused to allow Lucile Richard¬ 
son, a witness called by defendant, to testify that she was 
present in the house when the plaintiff brought women to 
the house for immoral purposes. That plaintiff requested 
and wanted her to stay there when he had his lady friends 
so if the detectives came she could say they were there to 
visit her and if she went out, to go out the back way so any 
one watching would not know she was out. That when she 
refused to do so he made her move, (see Para. 6 of brief). 

7. Because the Court refused to allow the witness, Lucile 
Richardson, to testify that she and her husband paid the 
plaintiff rent all the time they lived at his house, which was 
in rebuttal to the testimony of the plaintiff that his brother 
and wife only paid two weeks rent, (see Par. 7 of brief). 

8. Because the defendant has discovered that her bill 

filed against plaintiff for an absolute divorce was 
16 dismissed by her former Counsel without her knowl¬ 
edge or consent for the express purpose of allowing 
her husband a chance to file a suit against her when she re¬ 
fused to pay him $150.00 more to file a new suit under the 
new law. 

9. Because the Court should have taken notice of the fact 
that the plaintiff produced the contract of sale, deed, notes 
and trust to the property and all of the checks paid out on 
and pertaining to the property, even checks as small as 
Eightv-eight (88) cents for gas and yet he failed and re¬ 
fused to produce a single receipt for money paid on the 
notes between 1919 when the property was bought and 1925 
over six years. 

10. Because the Court failed to consider the fact that the 
bank book to the joint account was not balanced until April 
1919 over two months after the plaintiff came from France 
and no evidence was produced to rebut the defendant testi¬ 
mony that she did not draw the money out of the Bank. 
All of these checks being in the possession of plaintiff. If 
a check for a telephone bill was of sufficient importance 
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to keep from 1919 these other checks and receipts would be 
likewise. 

11. Because the finding of facts were contrary to the evi¬ 
dence adduced or admitted by the plaintiff, to wit: That the 
house was bought in their joint names two years after their 
marriage, that only $500.00 was paid on the purchase price 
of $5950.00; that it was paid out of the joint account; That 
the joint notes for $5450.00 was given by both husband and 
wife for the deferred purchase price; That over $5000.00 of 
this amount was paid during the fourteen (14) years they 
lived together as man and wife; that during this time she 
was employed by the U. S. Government and made equal 
salaries with her husband; that in addition to working she 
did her own housework and prepared meals for boarders 
and cared for the roomers which alone would entitle 
17 any wife to share the joint property. 

12. Because the Court held that the wife’s interest 
was a mere gift from the husband to her, based upon their 
marriage as a consideration, but the admitted facts in the 
case are not in accord with this theory. Why even a 
stranger doing this would be entitled to something. 

13. Because the defendant was deprived of a fair and 
impartial trial by the improper admission and exclusion of 
evidence. 

14. Because the law at the time of the alleged desertion 
and not the act of 1935 should govern. 

15. Because the finding and decree of the Court amounts 
to an abuse of desertion under the act of 1935 of the D. C. 
Code Sup. Sec. 69a if applicable. 

16. Because the Court denied the wife alimony. 

17. Because the plaintiff’s bill is defective as a matter of 
law in that it fails to state that there was no collusion or 
connivance between the plaintiff and defendant or any 
other person for the purpose of this suit and for other rea¬ 
sons appearing on the face of the records. 

18. Because there are not findings of facts in the decree, 
as to the property rights of the parties, to support the rul¬ 
ing of the Court in diverting title to the real property and 
the money in bank, which is the joint property of the hus¬ 
band and wife, to the husband absolute. 

19. Because the decree signed by the Court varies with 
the copy served on defendant. 
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20. Because the ruling of the Court impairs the obliga¬ 
tion of the contract whereby the parties by their joint deed 
and joint notes contracted and agreed to purchase 118 S 
St, N. W. toward which the wife contributed her labor and 
money as a wife and the husband contributed only 
18 money. The wife contributed labor and money, to 
same. 

Because she found a letter from PI. admitting payment. 
The premises considered defendant prays: 

1. That she be granted a rehearing. 

2. That the decree signed herein be vacated and set aside 
and that she be granted such other and further relief as to 
the Court may appear just. 

FLORENCE W. RICHARDSON 
Defendant 

ERNEST C. DICKSON 
Attorney for Defendant 

District of Columbia, ss : 

Florence Richardson being first duly sworn deposes and 
says, she has read the foregoing petition and knows the con¬ 
tents thereof; that she verily believes and affirms the same 
to be true to the best of her belief. 

FLORENCE W. RICHARDSON 

Subscribed and sworn to before me, a Notary Public, this 
7th dav of Nov. 1938. 

W. ANSON LONGE 
Notary Public (Seal) 


Answer of Plaintiff, Douglas C. Richardson, to Motion for 
New Trial. Entitled “Motion or Petition for Rehearing” 

Filed November 12 1938 


The plaintiff, Douglas C. Richardson, for answer to the 
motion filed herein for a new trial, respectfully states to the 
Court as follows: 

1. Plaintiff denies that he stated that he had other 
19 receipts but only carried to Court what he needed. 
Plaintiff further avers that he produced all checks, 
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receipts and papers of every character and description 
which he had in his possession, bearing on the purchase of 
premises 118 S Street, N. "W., in the District of Columbia, 
and also produced all checks covering the payment of tele¬ 
phone, laundry, gas, taxes, electricity, furniture, etc. 

2. For answer to paragraph 2, plaintiff is informed by 
Mr. James R. Kirkland, one of his attorneys of record, and 
believes and, therefore, avers that on November 10, 1938, 
Mr. Kirkland talked with Mr. Raymond Newman, repre¬ 
senting the United States Savings Bank, who heretofore 
testified in this proceeding, and the said Newman stated to 
Mr. Kirkland that he did not testify, nor is it a fact, that 
the records of the United States Savings Bank, prior to 
1929, have been destroyed; that he testified, and it is a fact, 
that no records for that period have been destroyed but 
that the earliest available record which his clerks have been 
able to find during a two-dav search, in this case, began with 
the period of September, 1929, with the exception of a sig¬ 
nature card which was dated June 1918; the said Newman 
further stated that no record of any savings account in the 
said United States Savings Bank has been shown to have 
ever existed in the name of Mrs. Florence Richardson; and 
for further answer to paragraph 2, plaintiff states that the 
pass book of said joint bank account was introduced and 
received in this case as an exhibit offered on the part of 
the plaintiff. 

3. Plaintiff admits that he has been married twice before 
his marriage to the defendant in this cause; that he mar¬ 
ried his first wife in or about 1908 or 1909 and secured a 
divorce from her in Alexandria, Virginia, three or four 

years thereafter; that plaintiff thereafter married 
20 one Marion Jackson, with whom he lived very hap¬ 
pily, and who died about one year after his marriage 
to her. Plaintiff is advised by counsel that the said allega¬ 
tion in the defendant’s motion for a new trial is not mate¬ 
rial to the issues in the same. 

4. Answering paragraph 4, plaintiff avers that he testi¬ 
fied that following the date of the desertion of him by the 
defendant, he attempted to effect a reconciliation in the 
month of September, 1931, and visited her at her apartment, 
1833 S Street, N. W.; that when he rang the bell, his wife 
came to the door and immediately slammed it in his face. 
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The plaintiff saw Fletcher’s car parked in front of the 
apartment but did not testify that he saw Fletcher in his 
wife’s apartment. 

5. Answering paragraph 5, plaintiffs avers that he has 
been informed by his counsel that said paragraph is argu¬ 
mentative and states an erroneous conclusion of law. 

6-7. Answering paragraphs 6 and 7, plaintiff denies that 
the Court refused to allow a witness—one Lucille Richard¬ 
son—to testify that the plaintiff brought women to his home 
for immoral purposes. The plaintiff avers the true facts 
to be that the said witness was called and in response to 
questions propounded, stated that she did not come into 
the house until 1934, whereupon on objection of counsel for 
plaintiff that the testimony involved an occurrence after 
the date of desertion, the witness was not permitted to go 
forward with the testimonv. 

8. Plaintiff has been informed by his counsel of record in 
this case that the first suit filed by the defendant in this 
cause was stricken from the calendar on motion of her at¬ 
torney, consented to by counsel for the plaintiff in this 
cause, on January 30, 1934, and was dismissed for want of 
prosecution on May 17, 1935; that the second suit filed by 
the defendant in this cause against the plaintiff herein was, 

on May 20, 1935, dismissed for want of prosecution; 
21 that at said time the amended divorce laws of the 
District of Columbia were not in force and effect. 
Plaintiff further avers that he is advised by counsel that no 
reference was made to said suits in the testimony adduced 
in this cause, and that said allegation of the defendant in 
respect thereto is not pertinent to this motion. 

9, 10, 11. Answering paragraphs 9, 10 and 11, plaintiff 
has been advised by counsel that the same are argumenta¬ 
tive and, therefore, do not call for an answer. 

12. Answering paragraph 12, plaintiff has been advised 
by counsel that the same is argumentative and contains a 
misstatement of fact and, therefore, does not call for an 
answer. 

13. Answering paragraph 13, plaintiff has been advised 
by counsel that the same contains an erroneous conclusion 
of law and, therefore, does not call for an answer. 

14. Answering paragraph 14, plaintiff avers that the Act 
of 1935 governs and is so held by the Court of Appeals. 
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15. Answering paragraph 15, plaintiff has been advised 
by counsel that the same contains an erroneous conclusion 
of law and, therefore, does not call for an answer. 

16. Answering paragraph 16, defendant stated in open 
court that the wife was not seeking alimony in this case. 

17. Answering paragraph 17, plaintiff is advised by 
counsel that there is no rule of court requiring such an alle¬ 
gation in a suit based on desertion. 

18. Answering paragraph 18, plaintiff has been advised 
by counsel that the same contains an erroneous conclusion 
of law, and, therefore, does not call for an answer. 

19. For answer to paragraph 19, plaintiff avers that he 
is informed by his attorneys of record that on Thursday, 
November 3rd, his counsel presented a copy of the proposed 

order to counsel for defendant a very short while be- 
22 fore the Court came on the bench; that when the 
Court convened, counsel for the defendant asked per¬ 
mission to have sufficient time to read the proposed order, 
which the Court granted and suspended further business, 
and that, thereafter, the Court suggested the insertion of 
a third paragraph in the order, which was written on the 
margin of the proposed order in the handwriting of the 
Court and which amended order was shown to counsel for 
defendant; that said counsel for defendant, thereupon, in 
open Court, noted his objections to the several paragraphs; 
that James R. Kirkland, one of the attorneys of record for 
the plaintiff, asked permission in open Court, in the pres¬ 
ence of the attorney for the defendant, to redraft the order, 
incorporating the amendment ordered by the Court with 
reference to jurisdictional averment of two years’ deser¬ 
tion, and requested permission from the Court to present 
said order later that day, which permission was granted and 
the order accordingly prepared and tendered for signature. 
Thereafter, a copy of the order signed by the Court was 
forwarded to counsel for defendant. 

20. Answering paragraph 20, plaintiff has been advised 
by counsel that the same contains an erroneous conclusion 
of law, is argumentative and does not call for an answer. 

Wherefore, the defendant’s motion for a new trial hav- 
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ing been fully answered, plaintiff prays that the same be 
overruled and denied. 

DOUGLAS C RICHARDSON 

Plaintiff 

WILLIAM A. COOMBE 
JAMES R KIRKLAND 
Attorneys for Plaintiff 

District of Columbia, 55: 

Douglas C. Richardson, being first duly sworn, accord¬ 
ing to law, on oath deposes and says that he has 
23 read the aforegoing answer by him subscribed and 
knows the contents thereof; that the matters and 
things therein stated he verily believes to be true. 

DOUGLAS C RICHARDSON 

Subscribed and sworn to before me this 12th day of No¬ 
vember, A. D. 1938. 

(Seal) JOHN L CURTIN 

My Commission Expires November 25, 1938 


Affidavit of Raymond Newman 

# * # 

District of Columbia ss : 

Raymond Newman, being first duly sworn, according to 
law, on oath deposes and states as follows: 

1. That he is employed by the United States Savings 
Bank and was a witness in the above-entitled cause. 

2. That he did not testify nor is it a fact that the records 
of the United States Savings Bank, prior to 1929, had been 
destroyed, but he avers the true facts to be, and he so tes¬ 
tified, that a two-day intensive search has failed to reveal 
any of the records of the Bank, in this case, beyond Septem¬ 
ber, 1929, with the exception of a signature card, wdrich is 
dated June, 1918. 
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3. That the defendant and her counsel called on him fol¬ 
lowing the outcome of this case and that the defendant 
stated that she had had a personal savings account in the 
said United States Savings Bank, from which she had with¬ 
drawn a sum of money and afterwards placed it in the 
joint bank account. That your affiant has caused a careful 
search to be made for the said personal savings account 
and that no such record has been revealed. 

RAYMOND A NEWMAN 

24 Subscribed and sworn to before me this 12th day 
of November, A. D. 1938. 

JOHN L CURTIN 

(Seal) Notary Public , D. C. 

My Commission Expires November 25, 1938 


Affidavit of Finding Letter. 

Filed November 18 1938 

# • • 

District of Columbia ss : 

Daisy Butler being duly sworn according to law, upon 
oath, deposes and says, that Florence W. Richardson lived 
with her when she "was separated from her husband in 1930; 
That she found a letter from Douglas C. Richardson, her 
husband, addressed to Mrs Richardson at the Government 
Printing Office, in which he admits that she helped him to 
get the house, that she did not know that this letter was 
in her home at the time of the trial. That she was looking 
through some old books and came across this letter; that 
this letter must have been left there by Mrs Richardson 
while she was living with affiant in 1930 before she returned 
to her husband; that she mailed said letter to her on or 
about November 9, 1938. 

DAISY BUTLER. 

Subscribed and sworn to before me this 17th day of No¬ 
vember 1938. 


(Seal) 


B RHODEN COWARD 
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25 Sunday Night 

My dearest Fluff: 

Life don’t seem worth living, dear, since you’ve gone 
away. I’ve actually cried each night after returning from 
work for so lonesome am I without you. Now won’t you 
give me the happiest moment of my life by agreeing to 
effect a reconciliation at once. Just bring back yourself; 
let the things you took away remain where they are and 
I’ll buy more. Just come yourself. No one knows anything 
about our separating as I haven’t mentioned a thing to 
anybody until this afternoon when I told Ferrol & Lill. 

I know dear I say lots of things, but I dont mean them and 
everything I have I want no other woman in this world to 
share but you and if you decide not to come back, to me I 
shall go on thru life alone, Oh, gee I’m miserable, dear. 
I’ve prayed and prayed to God both day and night and 
promised Him and do now promise you that I’ll bury the 
past and by his help start life all over. You may not think 
so, dear but actually you are the only one I love, Yes love 
madly and I find that jealousy has so much to do with just 
such difficulties as I have experienced recently. 

Make me happy by waiting for me Monday evening, may 
I see you in the P. 0. lobby for a chat? Everybody is ex¬ 
pecting you home monday as I’ve told them that you are 
spending your vacation at your sister’s in N. J. Do come 
and have dinner with me I want to talk with you. Vm so 
sorry dear for all the disagreeableness in the past and 
heartily sorry for these my misdoing. I realize that I have 
done some things that I should not have done and have left 
undone some things, that I should have done. Forgive me. 
Oh! I’m miserable. 

Oh I’ll do anything, anything you ask of me if you will 
come back. I’ll try thru the help of God to make you happy. 
Just believe me and trust me. This home you have helped 
me to get and I want you to share all and everything there 
is to it in happiness for the rest of my life and may my 
tongue cleave to the roof of my mouth if I fail to carry out 
to the letter this statement. Believe, dear, I’ll do anything 
to have you with me. Please, please, please see me I want 
to see so badly and have a talk with you alone. Come home. 
Remember dear, how I went out just to buy this home for 
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vour comfort. If it has afforded vou no comfort in the 
past come now and let the future be one of comfort and 
happiness for the remaining years of your life. I found a 
picture of you taken when at the zoo when both of us were 
madly in love with each other. I’ve framed that picture 
and have it on the dresser where I can see it real often. I 
was thinking that if God be my helper I’ll write you this 
letter and see if I cant bring back those davs and start off 
right from here a new determination to get back to those 
days and live for each other. Will you help me! For I 
fully know that I want no other woman but vou in all this 
world. Haven’t slept 2 hrs since you’ve been away. 

I trust that you are well and have spent a pleasant vaca¬ 
tion. Come back won’t you Monday. Xo don’t forget to 
see me and if you will be as glad to see me as [ know I will 
be to see you, God will do the rest. 

Come home and lets have a happy re-union. 

To the only girl I love 

Lovingly your 

Rich 

2(i P.S.—What God as joined together let no-one put 
asunder. 

Envelope: 

Washington, D. C. July 27, 1930—12:P.M. 

Mrs Florence W. Richardson 
c/o Document Section 
U. S. Government Printing Office 
Washington, D. C. 


M rmoruttdmu of Court 
Filed November IS 1938 


The petition to rehear will be denied. 


BAILEY, 

J. 
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Order Extending Time for Taking an Appeal, &c. 

Filed November IS, 1938 
* * # 

Upon consideration of the motion filed herein by defen¬ 
dant asking 1 for extension of time to take and effect an ap¬ 
peal and for filing the bill of exceptions or statements of 
evidence, herein, it is, by the Court, this 18th day of No¬ 
vember 1938: 

Ordered, that the time for taking and effecting an ap¬ 
peal and for filing the bill of exception or statement be, and 
the same is hereby extended until December 6th 1938. 

JENNINGS BAILEY, 

Justice. 


27 Order Overruling Motion or Petition for Rehearing 

Filed November 22 1938 


* 


* 


* 


Upon consideration of motion or petition for rehearing 
and affidavit, filed herein by the defendant, and answer of 
plaintiff and affidavit, it is, by the Court, this 22nd day of 
November, A. T). 1938, 

Adjudged, Ordered and Decreed that the said motion or 
petition for rehearing, be, and the same is hereby over¬ 
ruled and denied. 


JENNINGS BAILEY. 

Justice. 


Notice of Appeal 
Filed December 3-1938 

W # ** 

Notice is hereby given this 3th day of December 1938, 
that Florence \V. Richardson, the defendant hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 3rd day of November, 1938, in favor of Douglas (’. 
Richardson against said Florence \Y. Richardson. 

ERNEST ('. DICKSON 

Attorney for Defendant . 
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. 1 / cm o rdudiuu 

December .V1938. 

Bond on appeal for $2f)0.00, filed. 


28 .1 ssiguw rut <>f Krrors 

Filed December 5-1938 

* # * 

1. The Court erred in allowing - the plaintiff, Douglas (’. 
Richardson, to testify relative to the conduct of the defen¬ 
dant with Donald Fletcher after her aliened desertion Sep¬ 
tember 9, 1931. 

2. The (’ourt erred in allowing the plaintiff to testify 
that he went to his wife's apartment 1833 S St, X. \Y. after 
she deserted him and knocked on the door and when she 
opened the door he saw Fletcher in her apartment. 

3. The Court erred in allowing the plaintiff to testify 
in response to question asked by Counsel. Q. ‘‘Did you 
see them together any other time”? A. “I never saw one 
unless I saw the other after she left.” 

4. The Court erred in refusing to allow the defendant to 
offer evidence of the misconduct of the plaintiff with other 
women after the alleged desertion of his wife after the 
plaintiff had opened up the issue by his testimony of his 
wife’s conduct after her alleged desertion. 

5. The Court erred in refusing to allow Lucilc Richard¬ 
son, a witness, called by the defendant to testify that she 
saw the plaintiff bring women home to his room after his 
wife separated from him. That they would leave late at 
night or earlv in the morning. That he wanted her to stav 
home at night when he would have company so if his 
wife or a detective came, she could say the women came to 
visit her. And when she refused, he caused her to move. 

6. The Court erred in refusing to allow the said Lucilc 
Richardson to testify how long she and her husband lived 
with the plaintiff and that they paid him rent all the time 
they lived there after the plaintiff had testified they only 

paid rent a couple of times. 

29 7. The Court erred in allowing a witness called by 
the plaintiff, Mrs Mitchell, to be asked by plaintiff if 

she was separated from her husband? Who answered yes. 
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And if she separated on account of the defendant, when 
nothing was said in the hill about such a person. 

8. The Court erred in granting a fund decree vest ini? title 
to the joint property at 118 S St, X. \V. and the joint bank 
account in the plaintiff. 

9. The Court erred in ruling that the Act of Any;. 7, 1935 
applied to the joint property of the parties who separated 
September 9, 1931, four years before the Act was passed, 
Sec. 69a Sup. 1). C. Code. 

10. The Court erred in holding that it had jurisdiction 
under the Act of Aug. 7, 1935 to interfere and dispose of 
the joint, personal and real property of the parties who 
separated Sept. 9, 1931. 

11. The Court erred in holding that the defendant had no 
interest in the personal and real property owned by them 
jointly at the time the alleged desertion took place. 

T2. The Court erred in decreeing' that all of the real prop¬ 
erty bought jointly by the parties on which the down pay¬ 
ment of $500.00 and all of the payments made by the plain¬ 
tiff were made out of the joint account, belong to the plain¬ 
tiff. 

13. The Court erred in not holding that Act of Aug. 7, 
1935 Sec. 69a Chapter of 1). C. Code Sup. is unconstitu¬ 
tional because it deprives the defendant of property with¬ 
out a trial by jury. 

14. The Court erred in granting the plaintiff an absolute 
divorce 

15. The Court erred in dismissing defendant’s cross bill. 

16. The Court erred in refusing to grant a rehcar- 
30 ing for newly discovered evidence. 

17. The Court erred in overruling defendant’s pe¬ 
tition of Nov. 9, 1938 for a rehearing. 

18. The Court erred in denying defendant an oral hear¬ 
ing on her petition for rehearing, because defendant was 
denied a chance to present the new evidence referred to in 
the petition to the Court. 

ERNEST C. DICKSON 
B RHODEN COWARD 
Attorneys for Defendant 

Copy of the assignment of 
received Dec. 5 1938 
W A COOMBE 
A tty for Plaintiff. 
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District Court of the United States for the 
District of Columbia 

Friday, January 6, 1939 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Civil Court, presiding. 

• • • 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorneys 
presents to the Court his Statement of Evidence taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord- 
inglv done. 

JENNINGS BAILEY, 

Justice. 


31 Designation of Record 

Filed December 5-1938 

* • * 

The defendant, Florence W. Richardson having perfected 
an appeal herein to the United States Court of Appeals for 
the District of Columbia, hereby requests the Clerk to pre¬ 
pare a transcript of the records with the following papers 
and proceeding: 

1. Original bill, answer and cross bill. 

2. Memorandum of final hearing. 

3. Final decree and exception. 

4. Petition for rehearing. 

5. Answer to petition for rehearing. 

6. Affidavit and letter filed Nov. 18, 1938. 

7. Order extending time to appeal and file statement of 
evidence. 

8. Order overruling petition for rehearing and notation 
of appeal. 

9. Memo, of cost bond. 

10. Statement of evidence. 

11. Assignment of errors. 

12. This designation. 

ERNEST C. DICKSON 
B RHODEN COWARD 
Attorneys for Defendant 
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Service of designation of record acknowledged this 5 day 
of December 1938. 

W. A. COOMBE 
Attorney for Plaintiff 


32 Plaintiff's Designation of Record 

Filed December 16 1938 
* * * 

In addition to the designation of record filed on behalf 
of the defendant, the plaintiff requests that the following 
be added to the record: 

Answer of plaintiff to defendant’s Cross-Complaint. 

Supporting affidavit of Raymond Newman to answer to 
petition for rehearing. 

WILLIAM A. COOMBE 
JAMES R KIRKLAND 
Attorneys for Plaintiff 


33 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 32, both inclusive, 
to bo a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 63080 in Equity, 
wherein Douglas C. Richardson is Plaintiff and Florence 
W. Richardson is Defendant, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of January, 1939. 

C. E. STEWART, 

(Seal) Clerk. 
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34 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jan 20 1939 Joseph W. 
Stewart, Clerk. 

In the District Court of the United States for the 
District of Columbia 

Equity No. 63,0S0 
Douglas C- Richardson, Plaintiff, 
vs. 

Florence W. Richardson, Defendant. 

Statement of Evidence 

Be it remembered that this cause came on to be heard be¬ 
fore Justice Jennings Bailey, sitting in the non-jurv branch 
of the United States District Court in and for the District 
of Columbia, on November 1st and 2nd, 1938, the plaintiff 
being represented bv William A. Coombe, Esq., and James 
R. Kirkland, Esq., and the defendant being represented by 
Ernest C. Dickson, Esq., and B. Rhowden Coward, Esq., 
attorneys. 

Whereupon, to maintain the issue joined by the plain¬ 
tiff and the defendant, the plaintiff called Milton Johnson 
of the Equitable Cooperative Building Association, who 
after being first duly sworn, testified as follows: That he 
was employed at the Equitable Cooperative Building Asso¬ 
ciation, and that in response to a request he had produced 
a settlement sheet under the terms of which his Company 
had agreed to refinance premises 118 S Street, N.W., which 
settlement sheet after being identified was offered in evi¬ 
dence as plaintiff’s Exhibit No. 1, and which contained a 
check dated March 30, 1926, to the Equitable Cooperative 
Building Association, in the amount of $106.45, over the sig¬ 
nature of the plaintiff, Douglas C. Richardson. The settle¬ 
ment sheet was as follows: 
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Equitable Co-operative Building Association 

915 F Street, N.W. 

Washington, D. C. 
April 2, 1926. 

Mr. Douglas C. Richardson, 

118 S Street, N.W., 

Washington, D. C. 

Dear Sir: 

Following is a statement of the adjustment of your loan 
on the above property: 


35 First trust & interest 


$2061.00 

Second trust 


491.46 

Title, trust & tax certificate 

26.00 

Recording trust 


2.00 

Notary Public 


.50 

Valuation fee 


4.00 

Release of first trust 


6.95 

“ “ 2nd “ 


4.50 

Stock 


7.50 

By Loan 

$2500.00 


Check 

Credited on account 

106.45 

2.54 


$2606.45 

$2606.45 


Passbook is enclosed, on which the required monthly pay¬ 
ment is $25.00; larger payments permitted. 

Very truly yours, 

(s) WALTER S. PRATT, JR. 

Ass’t Secretary. 

The witness next produced an executed bond and an orig¬ 
inal deed of trust, wherein the estimated value of the prop¬ 
erty was placed at $5194.00, executed by plaintiff and 
defendant, vrhich vras received in evidence as plaintiff’s Ex¬ 
hibit No. 2A and 2B. The witness had identified the Build¬ 
ing Association bond and the original deed of trust on the 
said property, dated March 25, 1926, and recorded in the 
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Recorder of Deeds office in liber 57, folio 176, both of which 
instruments were signed by the plaintiff and defendant. 
The witness testified that he knew the plaintiff and that he 
recalled receiving monthly payments of $25.00 on the ac¬ 
count, and that such payments were frequently made from 
Post Office Department pay checks issued to the plaintiff, 
Douglas C. Richardson, which he would cash at the Build¬ 
ing Association. He testified that he regularly saw Mr. 
Richardson at the Building Association but that he did not 
know the defendant, Florence W. Richardson, and did not 
recall ever having seen her at the Building Association. 

The plaintiff, Douglas C. Richardson, was called in his 
own behalf and after being first duly sworn, testified as fol¬ 
lows : That he was a citizen of the United States and had 
been a resident of the District of Columbia since 1914; that 
the defendant was a citizen of the United States and a resi¬ 
dent of the District of Columbia, and that they were mar¬ 
ried in the City of Washington, District of Columbia on 
the 22nd day of October, 1917, by Bishop Matthew W. 
36 Clair; that no children were born as an issue of the 
said marriage; that at the time, he was a member of 
the officers’ training camp, and on June 15, 1917, he was 
commissioned a lieutenant in the United States Army, and 
was assigned for duty at Camp Meade, Maryland, which 
was near Washington, D. C.; that he came to Washington 
frequently; that in June, 1918, prior to leaving for France, 
he changed his personal banking account in the former 
United States Savings Bank to a joint account of himself 
and the defendant; that before leaving for France he au¬ 
thorized an allotment of $120.00 per month to be made by 
the War Department from his salary, which was deposited 
direct in the said joint account. He testified that he went 
over seas on June 15, 1918, and saw active duty and was 
honorably discharged on April 8,1919; that he returned to 
the United States in February, 1919. Whereupon the wit¬ 
ness was shown a pass book of the former United States 
Savings Bank, which he identified and which was received 
in evidence as plaintiff’s Exhibit No. 3, and which among 
other items showed the following: 
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August 5, 1918 Balance 

Deposits 

$149.19 

Sept. 4, 1918 

120.00 

Oct. 3 

120.00 

Nov. 4 

120.00 

Dec. 3 

120.00 


$629.19 

Vouchers ret. per list 

511.73 

Dec. 6, 1918 Balance 

$117.46 

Deposits 


Jan. 3, 1919 

120.00 

Feb. 3 

120.00 

Mar. 3 

120.00 

Apr. 24 

40.00 


$517.46 

Vouchers ret. per list 

508.75 

June 3, 1919 Balance 

$ 8.71 

Deposits 


June 7,1919 

100.00 

July 22 

58.82 

Aug. 16 

66.50 

Sept. 2 

21.50 

Sept. 12 

30.00 

Sept. 22 

10.00 

Oct. 18 

30.00 

In connection with the said bank account, 

he testified that 

he made all the deposits therein. He was next shown 54 
checks drawn on the said United States Savings Bank over 
the personal signature of the witness, payable to the Equi¬ 
table Building Association, which were as follows, and after 
proper identification were received in evidence as plaintiff’s 

Exhibit No. 4: 

l 



I 
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37 Bank Chocks Drawn on the United States 

Savings Bank by 

Douglas C. Richardson, 118 S Street, N. W. 

Payable to Equitable Building Assn. 

June 2,1926 .$25.00 

August 2, 1926 . 25.00 

September 3, 1926 . 25.00 

October 4, 1926 . 25.00 

November 3, 1926 .. 25.00 

December 4, 1926 . 25.00 

January 4, 1927 . 25.00 

February 5, 1927 .. 25.00 

March 7, 1927 . 25.00 

April 4, 1927 . 25.00 

May 4, 1927 . 25.00 

June 4, 1927 . 25.00 

August 4, 1927 . 25.00 

October 5, 1927 .. 1. 25.00 

November 2,1927 .. 25.00 

December 7, 1927 .. 25.00 

January 9, 1928 . 25.00 

April 6, 1928 .. 25.00 

May 7, 1928 .. 25.00 

June 11, 1928 . 32.50 

July 10, 1928 . 25.00 

August 13, 1928 . 25.00 

September 12, 1928 . 25.00 

October 8, 1928 . 25.00 

December 11, 1928 . 25.00 

January 11, 1929 . 25.00 

March 11, 1929 . 25.00 

April 15, 1929 . 25.00 

May 15, 1929 .. 25.00 

June 11, 1929 .. 25.00 

July 13, 1929 . 25.00 

August 13, 1929 . 25.00 

September 11, 1929 . 25.00 

October 15, 1929 .. 25.00 

November 13, 1929 . 25.00 

December 14, 1929 . 25.00 







































FLORENCE W. RICHARDSON VS. D. C. RICHARDSON. 33 
January 13, 1930 .$25.00 


February 15, 1930 . 25.00 

March 14, 1930 . 25.00 

April 15, 1930 . 25.00 

May 14, 1930 . 25.00 

June 16, 1930 . 25.00 

July 15, 1930 . 25.00 

August 15, 1930 . 25.00 

September 16, 1930 . 25.00 

October 14, 1930 . 25.00 

November 15, 1930 . 25.00 

December 16, 1930 . 25.00 

January 16, 1931 . 25.00 

February 16, 1931 . 25.00 

April 17, 1931 . 25.00 

May 16, 1931 . 25.00 

July 15, 1932 . 25.00 

August 18, 1932 . 25.00 


$1357.50 

38 Thereafter he identified a letter dated March 30, 
1926, which was received in evidence as plaintiff’s 
Exhibit No. 5, which reads as follows: 

118 “S’’ Street, N. W., 

Washington, D. C. March 30, 1926. 

Mr. Walter S. Pratt, Jr., 

Assistant Secretary, 

Equitable Co-operative Bld’g. Ass’n., 

915 “F” Street, N. W., 

Washington D. C. 

My dear Mr. Pratt: 

In accordance with your communication of March 19th, 
1926, Mrs. Richardson and myself have signed at your of¬ 
fice the papers in connection with our loan. 

I am enclosing herewith check for One Hundred Six 
dollars and forty-five cents ($106.45) the amount figured to 
cover payment of semi-annual interest due Mr. Peak and 
also charges by your office for negotiating the loan, etc. 
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You will please advise me whether or not this amount is 
sufficient. 

Yours truly, 

DOUGLAS C. RICHARDSON, 
(s) DOUGLAS C. RICHARDSON 

The page of the official record of marriage licenses is¬ 
sued by the District Court of the United States was next 
produced and by stipulation between counsel was offered 
and received in evidence as plaintiff’s Exhibit No. 6. He 
was next shown a contract of sale dated July 7, 1919, with 
one R. B. Thompson for premises 11S S. Street, N. W., 
which was identified by him and received in evidence as 
plaintiff’s Exhibit No. 7, which was as follows: 

R. B. THOMPSON 
Notary Public 
Real Estate and Loans 
1939 Vermont Avenue, N. W. 

Washington, D. C. 

July 7, 1919. 

Received of Mr. Douglas C. Richardson a deposit of 
One Hundred ($100) Dollars to be applied as part payment 
in purchase of Lot.Square.with improve¬ 

ments, known as No. 118 S St., N. W. in Wash., D. C. 

Sold for Five Thousand One Hundred Fifty ($5150) 
Dollars on the following terms: Five Hundred ($500) 
Dollars cash, Purchaser to assume a trust of $2000 and give 
back a note secured by second deed of Trust for Two 
Thousand Six Hundred Fifty ($2650) Dollars pav- 
39 able $25.00 or more per month including interest at 
6% per annum, each payment to be applied first to 
interest and balance to the principal. 

Sale made subject to owner’s approval. 

Property sold as a good record title or deposit to be re¬ 
turned and sale declared off. Examination of title and 
conveyancing at cost of the purchaser, provided however, 
that if upon examination the title should be found defec¬ 
tive and not a good record title and such defect or imper¬ 
fection is not removed by the vendor within the time herein 
specified, then the cost of said examination shall be paid 
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by the vendor; however, in no event, is the agent to be held 
liable for loss or damage by reason of title proving defec¬ 
tive. 

Taxes, interest, insurance, rents to be adjusted to date 
of transfer. Taxes and assessments, whether levied or not, 
for special improvements already made, to be paid by the 
vendor. 

Purchaser is required and agrees to make full settlement 
in accordance with the above terms of sale within .... 
days from this date. If purchaser fails to make full settle¬ 
ment within the time herein specified, deposit will be for¬ 
feited; it being agreed that one-half of the amount shall 
be paid to the agent as compensation for his services. In 
the event of forfeiture of deposit the purchaser is not re¬ 
lieved from obligation to comply with the terms of sale. 

Vendor to execute the usual special -warranty deed. 

Mr. Thomas agrees to hand back $12.50 to purchaser at 
time of settlement for repairs to step. 

(s) R. B. THOMPSON 
Agent. 

Approved by 

. Owner. 

(s) DOUGLAS C. RICHARDSON Purchaser 

Plaintiff next identified a settlement sheet covering the 
said premises which w’as received in evidence as plaintiff’s 
Exhibit No. 8, which w’as as follows: 
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R. B. THOMPSON 

Notarv Public 
•> 

Real Estate and Loans 
1939 Vermont Avenue, N. W. 

Washington, D. C. 

August 15, 1919. 

In account with Mr. Douglas C. Richardson on acct. sale 
of #118 S St., N. W. 


1919 


Aug. 
< < 


<< 


u 

a 


< < 


11 
a 


15 Price of property $5150.00 

“ Subject to 1st Tr. of $2000, 
dated Mar. 30, ’14, and expiring 
Mar. 30, ’20 @ 5M>% “ $2000.00 

“ Int. due on 1st Tr. from Mar. 


30, T9—4 1 />% 

“ 2nd Trust dated Aug. 15, T9 
“ Taxes @ 39.56 from July 1 to 
Aug. 15, 1 mos. 

“ Water from Aug. 15 to Sept. 30 

@ $4.50 .56 

“ Fire Ins. to June 12, 1922 7.00 

“ Deposit 
Balance due 

361.85 5157.56 

4795.71 


41.27 

2650.00 

4.44 


100.00 


Title Exp. & Recording 361.85 


40 The plaintiff testified that the said sums involved 
were paid usually by check from his personal funds 
maintained in the joint bank account. The plaintiff next 
identified the original deed to premises 118 S Street, N. W., 
which was received in evidence as plaintiff’s Exhibit No. 9 
and which plaintiff testified that he purchased as a home 
for himself and wife, and showed a conveyance under date 
of August 15,1919, from one Neval H. Thomas, unmarried, 
of the City of Washington, District of Columbia, to Doug¬ 
las C. Richardson and Florence W. Richardson, his wife, 
both of the City of Washington, District of Columbia, as 
joint tenants, being Lot numbered 28 in Edward J. Stell- 
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wagen and William E. Edmonston, Trustees’ Subdivision 
of lots in Block numbered 16, “ Addition to LeDroit Park”, 
as per plat recorded in Liber County 12 folio 141 of the 
records of the Office of the Surveyor of the District of Co¬ 
lumbia, which said deed was subject to a trust of $2,000, 
which was dated March 30, 1914 and recorded March 31, 
1914 in Liber 3708 folio 4. 

Thereafter the plaintiff was shown and identified four¬ 
teen checks drawn on the joint account in the United States 
Savings Bank over the signature of the plaintiff, payable 
to Neval H. Thomas, which were offered and received in 
evidence as plaintiff’s Exhibit No. 10, and which were as 
follows: 


January 20, 1925 .$50.00 

March 18, 1925 . 50.00 

April 21, 1925 . 50.00 

May 18, 1925 . 57.00 

June 18, 1925 . 50.00 

July 18, 1925 . 50.00 

August 18, 1925 . 50.00 

September 22, 1925 . 50.00 

October 18, 1925 . 50.00 

November 18, 1925 . 50.00 

December 28, 1925 . 50.00 

January 23, 1926 . 50.00 

February 24, 1926 . 50.00 

March 20, 1926 . 50.00 


The plaintiff next identified twenty-five checks which 
were received in evidence as plaintiff’s Exhibit No. 11, 
drawn on the said joint bank account, over the signature 
of the plaintiff and were payable to the Collector of Taxes 
of the District of Columbia, and which were as follows: 


August 24, 1924 .$39.02 

January 31, 1925 . 31.81 

June 9, 1925 . 5.65 

November 25, 1925 . 33.06 

February 27, 1926 . 39.02 

41 June 18, 1926 . 5.65 

December 31, 1926 . 40.51 

May 27, 1927 . 6.36 
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August 23, 1927 .$41.12 

October 29, 1927 .. 6.96 

February 28, 1928 . 45.46 

March 31, 1928 .. 6.89 

June 11, 1928 . 6.54 

September 5, 1928 . 45.89 

October 31, 1928 j . 3.09 

February 28, 1929 . 45.46 

May 3, 1929 .. 3.12 

June 11, 1929 .. 6.36 

July 23, 1929 .. 3.00 

September 28, 1929 . 45.S9 

February 28, 1930 . 45.45 

June 3, 1930 .. 6.36 

June 21, 1930 .. 5.05 

August 30, 1930 ... 45.45 

January 31, 1931 . 45.02 


He was next shown and identified a new pass book with 
the United States Savings Bank in his name, the first entry 
of which bore the date of July 2, 1931 and he testified that 
he caused the joint bank account to be changed to his own 
name sometime after he returned from France; that he 
made all payments on the said house including the down 
payment; that he was employed at the city post office in 
1916; that following his discharge from the army he again 
returned to the city post office and vras employed at a sal¬ 
ary of $1800 per year and has continued his employment 
there ever since. He also testified that the defendant was 
employed at the Government Printing Office at $4.80 per 
day, but that she spent her own money. He testified that 
he paid all the current expenses incident to running the 
house, and that after the defendant left him on September 
9, 1931, he continued to pay the balance on the trust held 
by the Equitable Building Association, and that there was 
now due about $20.00 on the property. He testified that 
a part of the house was rented all of the time and that 
his wife looked after the roomers and that he received no 
part of the rent. 

The witness testified that he began to have trouble with 
his wife in 1926; that in the early part of 1928, having been 
advised that his wife was talking with a man at the car 



















FLORENCE W. RICHARDSON VS. D. C. RICHARDSON. 39 

stop in front of the city post office at North Capitol St. and 
Massachusetts Avenue, that he went to the street and there 
saw the defendant talking with one Clifford Mitchell; that 
he endeavored to ascertain who Mitchell was and that both 
Mitchell and his wife got on a street car and left and 
shortly after that the plaintiff saw them on a street 
42 car near 4th and R Streets, N. W., and that he fol¬ 
lowed the car on 4th Street until the said street car 
stopped when Mitchell got out and ran through a lumber 
yard and the plaintiff pursued but lost him: that in July, 
1929, he had seen the defendant and Mitchell together at 
9th and F Streets, N. W.; that in 1931 he saw the defendant 
with a man by the name of Samuel Fletcher, and that on 
August 9, 1931, when he had started for church, he re¬ 
turned and saw them drive off from his home together in 
an automobile; that the defendant secured a permanent 
position in the Government Printing Office at $4.80 per day, 
and in 1920 had worked for about six months at the Census 
Bureau; that about August, 1930, the defendant was gone 
for five months during which time she was at her mother’s 
home, and plaintiff repeatedly sought a reconciliation and 
defendant returned about January, 1931, to their home and 
lived with plaintiff until September 9, 1931, on which date 
when he returned from his work at 5 p. m. he found that 
the defendant had left him, taking the household furniture 
with her; that he had occasion to see one Henry Muller and 
to ascertain from him that the defendant had that day 
moved the said furniture to premises 1833 S Street, N. W.; 
that plaintiff as soon as he found where defendant was liv¬ 
ing, went to premises 1833 S Street, N. W.; that he went 
to her apartment later and knocked on the door; when she 
opened the door he saw Fletcher in the room. Counsel for 
defendant objected to the testimony as to what he saw 7 
w’hen he went to defendant’s apartment after the alleged 
desertion. Court overruled objection and allowed excep¬ 
tion. Plaintiff was asked, did you see defendant with 
Fletcher any other time after she left. Defendant’s coun¬ 
sel objected because same was after date of desertion and 
outside the scope of the bill. Court overruled objection. 
Exception. Answer. I never saw one unless I saw the 
other. Exception noted. 
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On cross examination the plaintiff testified that he 
opened an account at the former United States Savings 
Bank in 1917 and that despite a diligent search for the 
same he did not have any receipts from July 1919 until 
1925 and that he did not know where such receipts might 
be; that Neval Thomas was dead and that he did not know 
the whereabouts of Thompson; that he rented a portion 
of the premises 118 S Street, N. W., as an apartment for 
30.00 per month but that no boarders were kept in the said 
premises. 

43 Henry Mullen was called as a witness for the plain¬ 
tiff and after being first duly swrorn, testified as fol¬ 
lows : That he was engaged in the moving business; that 
on September 9, 1931, under prior arrangement with Mrs. 
Richardson, he moved all the furniture, in premises 118 S 
Street, N. W. to premises 1833 S Street, N. W., with the ex¬ 
ception of a living-room suite, bed and dresser, and that he 
was paid therefor by Mrs. Richardson and that Mr. Rich¬ 
ardson took no part in the negotiations; on September 10, 
1931, at 6 a. m. he testified that Mr. Richardson came to his 
home and inquired of him where he had moved the furni¬ 
ture and where Mrs. Richardson was and the witness gave 
him the address. 

Henry Plummer was called as a witness for the plaintiff 
and stated that he lived at premises 126 S Street, N. W. and 
that he worked at the city post office and knew the plain¬ 
tiff, who worked in the same building but was on a different 
shift; that on September 9, 1931, he saw’ the furniture 
being moved from premises 118 S Street, N. W. and w’hen 
he reported for work that day he informed the plaintiff 
thereof. 

Mrs. Pearl Mitchell w’as next called as a witness for the 
plaintiff and after being first duly swrorn, testified as fol¬ 
lows: That in 1929 she saw the defendant and her hus¬ 
band together on U Street, N. W., and again saw them to¬ 
gether on G Street, N. W.; that the defendant telephoned 
her and inquired, “What are you and Mr. Mitchell going 
to do?” to which the witness replied, “You have a nerve 
to ask me that”; that they talked on the telephone concern¬ 
ing the defendant’s going wfith the witness’ husband which 
the defendant denied, to which conversation counsel for the 
defendant objected because the witness’ husband w’as not 
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named in the plaintiff’s petition, which objection was over¬ 
ruled and an exception noted; that the witness testified she 
was separated from her husband on account of defendant’s 
conduct, to which counsel for the defendant objected and 
noted an exception to the court overruling the objection. 

Under cross examination the witness testified as follows: 
Q. Did you ever see your husband and defendant any place 
at night? A. No. Q. Did you ever see them together in 
an uncompromising position? A. No. Q. They were only 
talking when you saw them each time. A. Yes. 

Mr. Raymond Newman was next called as a wit- 
44 ness for the plaintiff and after being first duly sworn, 
testified as follows: That he had been employed at 
the United States Savings Bank since September, 1929, 
and was now employed by the receiver of the United States 
Savings Bank, which closed in March, 1933; he produced 
and identified a signature card bearing the signatures of 
both the plaintiff and defendant, which after proper iden¬ 
tification was received in evidence as plaintiff’s Exhibit 
No. 13; he next produced four ledger bookkeeping cards 
covering an account with the names of both the plaintiff 
and the defendant, and on some of the latter cards the name 
of Florence Richardson had been crossed off in pencil by 
someone at the Bank, although the witness did not know by 
whom nor on what date, the line having been drawn through 
the name. After due identification of the cards, they were 
received in evidence as plaintiff’s Exhibit No. 14. The 
witness testified that so far as the Bank was concerned 
the signature card was controlling and that the Bank re¬ 
garded the account as joint; that he saw the plaintiff in the 
Bank about twice a month but had not seen Mrs. Richard¬ 
son in the Bank and did not know her; that the records 
produced were all that were located after a diligent two 
days’ search by three employees; that the bank records 
were not destroyed but that no additional records could be 
found. 

Under cross examination the witness testified as follows: 
Q. Do you know whether she (Mrs. Richardson) frequented 
the Bank or not? A. No. Q. As far as the Bank and re¬ 
ceivers are concerned, this is still a joint account? A. Yes. 
The Treasury Department so ruled. (Witness identified 
letter from receivers to defendant notifying her of divi- 
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dends due and payable on joint account, which after proper 
identification was received in evidence as defendant’s Ex¬ 
hibit No. 1.) Q. Were the checks made out to them jointly 
for the dividends? A. Yes. Q. Have they been paid? A. 
No. Q. Why? A. Because both parties must sign them. 
Q. Do you have the records of this account between 1917 
and 1929? A. Only the signature card. 

Whereupon the plaintiff rested his case. 

Florence W. Richardson, the defendant, took the wit¬ 
ness stand in her own behalf and after being first duly 
sworn stated that she was the wife of the plaintiff and that 
they were married in Washington, D. C. on October 
45 22, 1917; that they lived together until September 

9, 1931 when she was compelled to move from their 
home at 118 S Street, N. W.; that in the month of Novem¬ 
ber, 1929 the plaintiff ran the defendant out of their home 
with his army pistol and threatened to kill her; that when 
she heard him open the drawer where the pistol was kept 
she left her house in her night clothes with her coat on; that 
in July, 1930, when she wanted to visit her sister in New 
Jersey, plaintiff grew angry and struck her and knocked 
her down; that her arms and face were bruised; that he ac¬ 
cused her of wanting to go to her sister’s to see men; that 
he was extremely jealous of her and accused her of every 
man to whom she spoke; that she thereafter left and went 
home to live with her mother where she stayed several 
weeks, when she received a letter from him asking her to 
return home. Q. Do you have this letter? A. No. I mis¬ 
placed it. He said he was sorry he acted as he did. He was 
jealous and says a lot of things vrhen he is angry; That he 
wanted me to come and enjoy the home I helped him to get. 
If I would come back he would do better. That it vras all 
his fault.” Defendant accepted his promise to do better 
and went home. Q. Did you have any other trouble with 
him? A. Shortly after I returned, we went out to dinner 
on 3rd Street, at Mrs. Webb’s and at the dinner table he 
got angry and called me vile names and accused me of 
coming there to find out about men.” One day at noon he 
came to the Printing Office where she worked, while she 
was in the Government Cafe with some girl friends, and 
said he had just come to see if she were eating with men. 
When she said, “You see I am not”, he stated that she had 
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better not and left. He accused her of going with Clifford 
Mitchell who worked at the Printing Office where she did 
and took the same street car which she did when going 
home, because he saw her standing at the car stop on Mass. 
Ave. and N. Capitol Street, talking with Mitchell while she 
was waiting for the same car; that his continued abuse 
caused her to become extremely nervous and kept her from 
doing her work properly at the Printing Office. She was 
compelled to leave him on account of her health; that he 
was unduly familiar with one Mrs. Alice Harris, who lived 
next door and took her out driving on numerous occasions 
while she had to stay home. When she got after him about 
it, he would abuse her; that he took her to Philadelphia 
alone and stayed over night against her consent; that 
46 he and a roomer by the name of Gladys Hodge, who 
lived in the house were friendly, and that he refused 
to get up in the mornings and eat breakfast when she (the 
defendant) prepared it, and when she set the table for him 
and left his meals on the stove he would not touch it and 
when she inquired why, he told her he had had his break¬ 
fast with the said roomer, and that if she did not like it she 
could leave; that while cleaning up the roomer’s room she 
found a note from her husband, asking the said roomer if 
she cared for him, and in which he asked her not have 
any other company, and when she spoke to him about it 
and told him the roomer must leave, he said if anyone left 
the defendant must go; that he started to mistreat her 
shortly after she was appointed at the Government Print¬ 
ing Office in 1923. 

The witness testified that when they got married she was 
working, making $4.80 per day, and that she worked most 
of the time they were married, and that she used her own 
money with which to live and she also made deposits in 
the joint savings account from her personal funds and that 
she withdrew some of the funds thereof; that when the 
property at 118 S’ Street, N. W. was bought some of the 
funds in the bank were us.ed and other additional funds were 
borrowed at the Equitable Building Association; that the 
property was bought in their joint names and the notes 
for the balance were made by both of them; that the prop¬ 
erty cost $5950 and $500 down payment was made; that 
she used the money she made from roomers and boarders 
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and part of her salary to buy the food, clothing and other 
items of household expense and that at times she made 
payments on the house notes; that she made deposits in 
their joint account and when the porch was fixed she put 
$150 into the said account; and that in 1929 w’hen an auto¬ 
mobile was bought she put $125 or $175 in the joint account; 
that she paid all of the gas and electric bills in cash from 
her personal funds and that the plaintiff was home part of 
the day while she worked during the day; that from 1918 
to 1925 she made payments on the house and left the re- 
cepits in her husband’s dresser, and that such receipts 
were there at the time she left the premises; that she paid 
the household and other expenses in cash; and that the 
plaintiff paid none of them. 

Defendant denied any undue relations with Mitchell, 
Fletcher, or any other man, and she denied any telephone 
conversation with Mrs. Mitchell. She admitted that she 
saw Clifford Mitchell on G Street, while he was waiting for 
for his wife to come out of a furniture store and exchanged 
a few words with him and also saw and talked to him on 
TJ Street while waiting for a car after she had at- 
47 tended a show at the Howard Theater with her sis¬ 
ter. 

Under cross examination the witness stated that on the 
occasion when the plaintiff threatened her with a gun she 
was alone and that there were not witnesses to the occur¬ 
rence and that afterwards when she returned to their home 
she secured the gun and sold it to her brother-in-law and 
she did not know where the gun was at the present time. 
When asked concerning the alleged note that she found in 
the room of Gladys Hodge, she stated that the note had 
been written when Mrs. Hodge was living in the house with 
them and had been destroyed. When asked concerning the 
times when she said the plaintiff had struck her, whether 
she made any outcry she stated that she had not. The de¬ 
fendant testified that she knew that the plaintiff had taken 
Mrs. Alice Harris, a lady who lived next door, to Pennsyl¬ 
vania in order to get the children of Mrs. Harris, and the 
plaintiff and Mrs. Harris returned with the said children. 
When asked whether or not she had any receipts for any 
payments that she made on the house or for current run¬ 
ning expenses such as gas, telephone, electricity, laundry, 
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etc., she stated that she did not have any. She was next 
shown several groups of checks on the United States Sav¬ 
ings Bank, covering payments made for gas, telephone, 
electricity, laundry and milk bills and identified the signa¬ 
tures thereon as being those of the plaintiff. She stated 
that her husband had never given her any money and when 
shown a check indorsed by her, drawn on the Savings Bank 
by the plaintiff, she stated that the sum -was used to pay 
for furniture and that the reason that she applied it there 
was because the account was carried in her husband’s name. 
She stated that she was temporarily employed at the Gov. 
Printing Office in 1917 and 1918; that on September 19, 
1919, she worked in the War Risk for approximately five 
months; that in 1920 she was employed at the Bureau of 
Census for approximately six months and that in 1923 she 
was employed in the Government Printing Office at $4.80 a 
day, averaging between $150 and $160 a month; that she 
was now making approximately $182 a month. 

Clifford Mitchell was called as a witness for the defen¬ 
dant and after being first duly sworn, testified as follows: 
That he was employed in the Government Printing Office 
and knew the defendant and worked with her; that he also 
knew the plaintiff; that on an occasion when he and the 
defendant were waiting for a street car at Massachusetts 
Avenue and North Capitol Street, that the plaintiff came 
up to them and that the witness excused himself; that he 
saw the defendant one evening on G Street near 11th, while 
the witness was waiting for his wife; that they had 
48 a conversation and when his wife came out they 
spoke and he left; that on one evening about 4 p. m. 
he was standing in front of the Howard Theater waiting 
for his wife when Mrs. Richardson and her sister came 
out and he was speaking to them when his wife came out; 
that he stated the occurrences were over a couple of years; 
that he denied coming home with Mrs. Richardson in a 
cab. Q. Did you ever come home with Mrs. Richardson in 
a cab, and jumped out and ran when he came out? A. No. 
I did not. Q. Were you ever with her on 4th or any other 
street near the lumber yard and ran when he approached. 
A. No. Q. Have you ever been in a compromising posi¬ 
tion or had any relations unbecoming a married woman 
with her? A. No. “ 
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On cross examination the witness was asked where he 
was living, whether he was separated from his wife. Here¬ 
upon counsel for the defendant objected that the witness 
was not named in the petition, which objection the court 
overruled and an exception was noted. The witness re¬ 
sponded in the affirmative. Q. You and your wife sep¬ 
arated over the defendant? Counsel for defendant ob¬ 
jected, which objection was overruled and an exception 
noted. A. We are still together. Q. You saw Mrs. Rich¬ 
ardson quite often? A. No. 

Mrs. Sarah Mason was called as a witness for the defen¬ 
dant and after being first duly sworn, testified as follows: 
That she lived with the plaintiff and defendant at premises 
118 S Street, N. W. in 1926, and that she had a chance to 
observe the plaintiff’s conduct, and that on occasions he 
would come home and would not speak to defendant or her 
company; that he would call the defendant ugly names; 
that she would cook and fix his meals and part of the time 
he would not eat them; that he came to the Government 
Printing Office and made a scene in the Cafe where she was 
eating lunch with some girls; that she was very nervous. 

Q. Were you present when she made payment on the house 
note? A. Yes, several times. Q. Who did she pay it to? 

A. Mr. Thomas. He would come by to collect it in the 
evening. Q. Do you recall when the defendant came to 
her mother’s home in 1930? A. Yes, she came in July. 

Q. Did you notice anything unusual about her? A. Yes, 
her face and arm were bruised. Under cross examination 
the witness testified that she was a sister of the defendant. | 
The defendant next called Mrs. Lucile Richardson 
49 who after being duly sworn testified as follows: ] 
That she and her husband lived with the plaintiff at 
118 S Street, N. W. in 1933 and 1934. Q. In October, 1933, 
were you present when the plaintiff brought a woman j 
home? Whereupon counsel for the plaintiff objected on i 
the grounds that the date mentioned was beyond Septem¬ 
ber 9, 1931, the date of the desertion, and on motion by 
counsel for the plaintiff the objection was sustained and 
the defendant noted an exception. Thereafter the witness 
was asked whether she and her husband paid rent while j 
living with the plaintiff, to which counsel for plaintiff ob- I 
jected since it was beyond the date of the desertion, which [ 
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objection was sustained and an exception noted. Where¬ 
upon on motion by counsel for the plaintiff the court struck 
out the testimony and excused the witness. An exception 
was noted by the defendant. 

Thereupon the defendant rested. 

In rebuttal the plaintiff was called to the stand and de¬ 
nied that he had struck or mistreated the defendant on any 
occasion; that he had ever threatened her with an army 
pistol; he denied that he had been associating with one 
Gladys Hodge or that he had ever written any notes to her. 
He denied that she made any payments on the house notes; 
denied that the defendant had paid for gas, telephone, elec¬ 
tric or laundry bills. Whereupon he was shown a group of 
checks drawn on the United States Savings Bank over his 
signature, payable to the Washington Gas Light Company, 
which were identified collectively as plaintiff’s Exhibit 15, 
and after proper identification were received in evidence 
as follows: 


February 10, 1925 .$ 2.60 

April 10, 1925 . 1.90 

May 10, 1925 .80 

May 10, 1926 . 1.30 

June 10, 1927 . 1.80 

February 20, 1930 . 12.50 

June 3, 1930 . 8.10 

August 2, 1930 . 9.60 

September 3, 1930 . 7.20 

November 4, 1930 . 6.80 

May 4, 1931 . 7.80 

August 9, 1932 . 2.69 


He was next shown a group of checks collectively desig¬ 
nated, identified and received in evidence as plaintiff’s Ex¬ 
hibit No. 16, which were drawn on the United States Sav¬ 
ings Bank over the signature of the plaintiff, payable to 
the Potomac Electric Power Company, and which were as 
follows: 


50 May 2, 1925 .$ .98 

December 7, 1925 . 1.95 

August 7, 1926 . 2.00 

January 28, 1927 .75 
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October 4, 1928 ... $1.50 

August 7, 1930 .... 10.00 

October 13, 1930 . 3.50 

November 4, 1930 . 4.25 

May 4, 1931 . 1.34 

August 9, 1932 . 1.65 

He was next shown a group of checks drawn on the United 
States Savings Bank over His signature, payable to the 
Chesapeake and Potomac Telephone Company, which after 
proper identification were received in evidence as plain¬ 
tiff’s Exhibit No. 17, and w’ere as follows: 

January 21, 1925 .$ 3.45 

February 17, 1925 . 2.65 

March 24, 1925 .. 2.50 

April 22, 1925 . 2.70 

June 20, 1925 . 2.50 

July 25, 1925 . 2.50 

August 21, 1925 .. 2.70 

September 18, 1925 . 2.50 

October 20, 1925 . 3.30 

December 26, 1925 . 5.30 

January 25, 1926 . 6.08 

February 23, 1926 . 5.00 

March 20, 1926 .. 6.89 

April 26, 1926 ... 5.58 

May 18, 1926 . 7.45 

June 23, 1926 .. 5.00 

July 26, 1926 . 5.48 

August 23, 1926 . 5.00 

September 21, 1926 . 5.00 

October 23, 1926 . 5.00 

November 22, 1926 . 6.00 

December 16, 1926 . 9.25 

January 17, 1927 . 17.95 

February 25, 1927 . 11.65 

March 24, 1927 . 5.35 

April 20, 1927 . 5.00 

May 27, 1927 . 5.00 

July 20, 1927 . 4.22 

September 22, 1927 . 4.75 

March 14, 1929 . 9.50 






































FLORENCE W. RICHARDSON VS. D. C. RICHARDSON. 


49 


September 16. 1930. $4.75 


November 10, 1930 . 9.60 

December 31, 1930 . 9.50 

February 17, 1931. 5.10 

April 2, 1931 . 12.40 

May 4, 1931 . 5.30 


He was next shown a series of checks drawn on the United 
States Savings Bank over his signature, payable to the 
Manhattan Laundry Company, which after being identified, 
were received collectively in evidence as plaintiff’s Ex¬ 
hibit No. 18, and are as follows: 


51 January 4, 1926 .$ 2.67 

June 9, 1926 . 2.48 

July 19, 1926 . 3.17 

August 28, 1926 . 6.10 

September 11, 1926 . 2.72 

September 25, 1926 . 3.13 

October 16, 1926 . 3.51 

October 23, 1926 . 2.83 

November 6, 1926 . 3.68 

November 20, 1926 . 2.82 

December 18, 1926 . 2.47 

January 4, 1927 . 3.94 

January 15, 1927 . 3.12 

January 29, 1927 . 3.27 

February 12, 1927 . 3.22 

February 26, 1927 . 2.82 

March 12, 1927 . 2.48 

March 26, 1927 . 2.42 

April 9, 1927 . 2.82 

May 7, 1927 . 2.52 

June 18, 1927 . 2.72 

July 16, 1927 . 2.12 

August 12, 1927 . 2.77 

August 27, 1927 . 2.87 

September 24, 1927 . 5.15 

October 8, 1927 . 2.62 

October 22, 1927 . 3.29 

November 5, 1927 . 2.69 

November 18, 1927 . 3.27 

December 3, 1927 . 1.98 
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December 19, 1927 .$3.22 

February 7, 1928 .. 3.94 

February 21, 1928 . 3.29 

March 6, 1928 .. 3.47 

March 10, 1928 .. 3.19 

March 24, 1928 . 3.07 

April 21, 1928 . 3.27 

May 7, 1928 . 4.05 

May 26, 1928 .. 4.23 

June 30, 1928 . 3.49 

July 14, 1928 .. 3.92 

August 7, 1928 .. 2.17 

August 15, 1928 .. 4.18 

September 8, 1928 . 3.09 

September 28, 1928 . 2.78 

October 13, 1928 . 4.70 

November 5, 1928 . 2.83 

December 5, 1928 . 2.65 

December 17, 1928 . 2.59 

December 29, 1928 . 2.58 

February 21, 1929 . 2.80 

March 13, 1929 .. 3.05 

March 22, 1929 . •. 2.19 

April 19, 1929 .1. 2.94 

May 18, 1929 . 2.65 

May 31, 1929 .. 3.64 

June 16, 1929 .. 3.46 

July 1, 1929 .. 4.55 

July 13, 1929 ... 2.98 

July 26, 1929 .. 4.17 

August 26, 1929 . 3.61 

September 13, 1929 . 3.44 

52 October 7, 1929 . 3.74 

October 21, 1929 . 3.06 

November 5, 1929 . 3.16 

December 16, 1929 . 2.73 

December 16, 1929 . 2.28 

January 11, 1930 . 2.91 

January 27, 1930 . 3.39 

February 11, 1930 . 2.63 

February 24, 1930 . 2.84 

April 7, 1930 ... 3.39 












































FLORENCE W. RICHARDSON VS. D. C. RICHARDSON. 


51 


April 18, 1930 .$2.82 

June 12, 1930 . 2.98 

July 25, 1930 . 2.13 

August 11, 1930 . 2.48 

September 5, 1930 . 2.31 

October 2, 1930 . 2.18 

October 20, 1930 . 2.22 

November 1, 1930 . 2.65 

December 1, 1930 . 2.72 

December 29, 1930 . 2.34 

January 8, 1931 . 3.02 

January 24, 1931 . 2.85 

February 7, 1931 . 2.89 

February 21, 1931 . 2.30 

March 9, 1931 . 2.91 

March 23, 1931 . 3.57 

April 6, 1931 . 2.74 

April 20, 1931 . 3.10 

May 4, 1931 . 5.52 

May 18, 1931 . 2.97 

July 26, 1932 . 2.68 

August 9, 1932 . 2.22 


He was next shown a group of checks drawn on the United 
States Saving Bank over his signature, payable to the 
Thompsons’ Dairy, which were collectively designated as 
plaintiff’s Exhibit No. 19, and after proper identification 
were offered in evidence and were as follows: 


March 3, 1925 .$ .80 

April 4, 1925 . 2.48 

June 9, 1925 . 2.48 

July 13, 1925 . 2.40 

August 11, 1925 . 2.48 

September 14, 1925 . 2.00 

October 19, 1925 . 2.40 

November 16, 1925 . 2.48 

December 14, 1925 . 2.40 

January 7, 1926 . 2.48 

February 9, 1926 . 2.48 

March 8, 1926 . 2.24 

April 19, 1926 .. 2.48 

May 24, 1926 . 2.40 
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June 9, 192C .. $2.40 

September 21, 1926 . 2.48 

October 16, 1926 . 2.40 

November 26, 1926 . 2.34 

December 30, 1926 . 2.70 

January 28, 1927 . 2.79 

February 26, 1927 . 2.79 

53 March 28. 1927 ... 2.52 

April 30, 1927 . 2.79 

June 16, 1927 .. L. 5.49 

August 8, 1927 .. 5.49 

November 30, 1927 . 2.70 

December 26, 1927 . 2.70 

February 8, 1928 . 2.79 

February 28, 1928 . 2.79 

April 4, 1928 .. 2.61 

May 7, 1928 . 5.49 

July 7, 1928 . 5.49 

August 31, 1928 . 2.79 

October 4, 1928 . 5.49 

December 5, 1928 . 5.49 

March 22, 1929 .:. 5.31 

May 3, 1929 . 5.49 

July 13, 1929 .. 4.50 

September 13, 1929 . 5.58 

November 13, 1929 . 4.68 

January 11, 1930 . 5.31 

March 10, 1930 . 5.31 

April 21, 1930 . 2.48 

June 3, 1930 ... 4.88 

July 15, 1930 ... 1.92 


Plaintiff testified that the checks received in evidence 
were paid for the gas, electricity, telephone, laundry and 
milk bills for premises 118 S St., N. W. while the defendant 
was living there with him and that he paid all of the house¬ 
hold expenses himself out of his own personal funds. 

On cross examination he was inquired of as follows: 
Q. Where are the receipts for the payments of the house 
from 1919 to 1925? A. I do not know. Q. Where are the 
checks used to draw the $500.00 out of the bank after you 
came from France? A. I do not have them. Q. Yet you 
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kept all of these little gas and electric checks and do not 
have the house receipts? Whereupon counsel for defendant 
objected that the question was argumentative, which ob¬ 
jection was sustained and an exception noted. Whereupon 
both the plaintiff and defendant finally rested. 

Be it further remembered that the foregoing contains 
the substance of all the evidence given on the hearing of 
this cause, and each of the exceptions noted were so taken 
and duly allowed by the Court, and in order that each and 
everyone thereof may be preserved and made of record 
this statement of evidence is duly stated, approved, and 
signed, and ordered to be made of record in the above-en¬ 
titled cause this 6th day of January, 1939. 

JENNINGS BAILEY 
Justice 

Defendant object to the signing of this statement as fur¬ 
nished by the plaintiff instead of of defendant’s statement 
of evidence because it is not a true statement of the evi¬ 
dence and all of these checks were drawn on their joint ac¬ 
count. 

ERNEST C. DICKSON 
Atty. for defendant. 

Endorsed on Cover: No. 7330. Florence W. Richard¬ 
son, Appellant, vs. Douglas C. Richardson. United States 
Court of Appeals for the District of Columbia Filed Jan 
20 1939 Joseph W. Stewart, Clerk 
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IN THE 


United States Court of Appeals 
for the District of Columbia 

JANUARY, 1939, 


No. 7330 


FLORENCE W. RICHARDSON, APPELLANT, 

vs. 

DOUGLAS C. RICHARDSON, APPELLEE. 


BRIEF FOR APPELLANT 


INTRODUCTION 

This is an appeal from a final decree in Equity of the 
District Court of the United States for the District of 
Columbia, dissolving the marriage between the appellant and 
me appellee, and dissolving the joint tenancy of the real 
and personal property of the husband and wife, and award¬ 
ing all of the joint property, both real and personal, to the 
husband, because of the alleged desertion by the wife, Sep¬ 
tember 9, 1931, or four years prior to the Act of August 7, 
1935. At the outset Counsel beg pardon, if such need be, 
if the Rule of this Court has been impinged, wherein state¬ 
ments of the case must be brief, but the gravity of the 
situation created by the decree below, warrants more than 
a brief disclosure of the evidence, errors and the points of 
law involved. 
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STATEMENT OF THE CASE 

In 1917, during the time this country was excited over 
its entry into the World War, the plaintiff below (appellee) 
a man of 36 and twice married, once divorced, and once a 
widower, married the appellant (defendant below) a high 
school girl of 17, on October 22,1917. After their marriage, 
the appellee, Mr. Richardson, who was an officer in the 
United States Army, sailed for France, and before he left 
he opened a joint checking account in the name of his wife 
and himself at the United States Savings Bank to which 
he directed the War Department to send the $120.00 allot¬ 
ment allowed by the Army to the wife of an officer to this 
account. This was done for the seven months appellee was 
in France. During this time the wife, appellant, also se¬ 
cured employment in the Bureau of Engravings, and used 
her money for her personal expenses and used the allot¬ 
ment money to pay off the bills of the appellee incidental 
to their marriage, and saved the balance to help purchase 
a home when appellee returned. After appellee returned 
from France in February 1919 he secured work at the 
Post Office at $150.00 per month and the appellant continued 
to work. During the summer of 1919 they agreed to pur¬ 
chase a piece of property known as 118 S Street, N. W. for 
$5150.00. The contract and all of the business was trans¬ 
acted by the husband who was twice the age of the wife. 
$500.00 drawn from the joint account in June was paid on 
the purchase price and their joint notes secured by their 
joint deed of trust were given for the balance. (R.P. 34) 
(R.P.43) A part of the house was occupied by the parties 
and the balance was rented out to roomers. From August 
1919 to January 1925 the notes on the house were paid in 
cash by the wife out of cash contributed by both (R 44). 
In January 1925, after the appellee started to mistreat ap- 
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pellant, he decided to pay the notes by checks (R 37), from 
their joint account and let the wife use her money to run 
the house. After January 1923 to the date of the alleged 
separation September 8,1931 the appellee assumed a disre¬ 
spectful attitude toward the appellant, abusing, mistreat¬ 
ing and embarrassing her at home and in public. (R.P. 43). 
He on several occasions beat her; threatened to kill her 
and ran her out of the house (R. 42). He threatened to kill 
her with his service pistol and on numerous occasions ac¬ 
cused her of going with other men. (R. 42). On September 
,f / *9-,'1931 the appellee ordered the appellant from the house 
threatening to kill her. She left in her night clothes and on 
the morning of September 9,1931 she returned to the house 
and moved her personal things, including a livingroom suit, 
she was buying, from the house. The appellant filed a suit 
for divorce on the grounds of adultery which was allowed 
by her former Counsel to be dismissed, without her knowl¬ 
edge, or consent, for want of prosecution, May 17, 1935 and 
on November 30, 1936 (R. 1) appellee filed suit under the 
new law on the grounds of desertion asking for all of the 
joint real and personal property, (R. 3) and on December 
30, 1936 appellant filed her answer and cross bill, denying 
the allegations of the bill and prayed for a divorce on the 
; rounds of constructive desertion and half interest in their 
joint property (R. 6). The real property was about paid 
for at this time. The appellee’s suit was filed five years 
after the parties separated. The separation was four years 
before the new divorce Act of August 7, 1935 was passed 
when neither desertion nor voluntary separation were 
grounds for divorce. The parties were separated only 
one year and three months when appellee’s suit was filed. 
The case came on for trial November 1 to 3 inclusive, 1938. 
At the conclusion of the trial the Court on November 3,1938 
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entered his finding of facts and conclusion of law decree 
(R. 10) which finding of facts contained no statement of 
facts as to the right of the parties in their joint properties 
to support the ruling of the Court in awarding all of the 
joint property to the husband. The alleged final decree 
dissolving the marriage between the appellant and the 
appellee and awarding to the appellee all of the joint real 
and personal property and dismissing appellant’s cross bill, 
was entered and it is from this decree, after a petition for a 
rehearing was denied by the Court without a hearing on 
the petition that this appeal is taken (R. 12). 

II 

ASSIGNMENT OF ERRORS (R. 24) 

1. The Court erred in allowing the plaintiff, Douglas 
C. Richardson, to testify relative to the conduct of 
the defendant with Donald Fletcher after her alleged 
desertion September 9,1931. 

2. The Court erred in allowing the plaintiff to testify 
that he went to his wife’s apartment, 1833 S St., 
N. W., after she deserted him and knocked on the door 
and when she opened the door he saw Fletcher in the 
apartment. 

3. The Court erred in allowing the plaintiff to testify 
in response to question asked by Counsel. Q. “ Did 
you see them together any other time”? A. “I never 
saw one unless I saw the other after she left”. 

4. The Court erred in refusing to allow the defendant 
to offer evidence of the misconduct of tiie plaintiff 
with other women after the alleged desertion of his 
wife after the plaintiff had opened up the issue by 
his testimony of his wife’s conduct after her alleged 
desertion. 


5 


5. The Court erred in refusing to allow Lucile Rich- 
ardsin, a witness, called by the defendant to testify 
that she saw the plaintiff bring women home to his 
room after his wife separated from him. That they 
would leave late at night or early in the morning. 
That he wanted her to stay home at night when he 
would have company so if his wife or a detective 
came, she could say the women came to visit her. 
And when she refused, he caused her to move. 

G. The Court erred in refusing to allow the said 
Lucile Richardson to testify how long she and her 
husband lived with the plaintiff and that they paid 
him rent all the time they lived there after the plain¬ 
tiff had testified they only paid rent a couple of times. 

7. The Court erred in allowing a witness called by the 
plaintiff, Mrs. Mitchell, to be asked by plaintiff if she 
was separated from her husband? Who answered 
Yes. And if she separated on account of the defend¬ 
ant, when nothing was said in the bill about it. 

8. The Court erred in granting a final decree vesting 
title to the joint property at 118 S St., N. W., and the 
joint bank account in the plaintiff. 

9. The Court erred in ruling that the Act of Aug. 7, 
1935 applied to the joint property of the parties who 
separated September 9, 1931, four years before the 
Act was passed, See. G9a Sup. I). C. Code. 

10. The Court erred in holding that it had jurisdiction 
under the Act of Aug. 7,1935 to interfere and dispose 
of the joint, personal and real property of the parties 
who separated Sept. 9, 1931. 

11. The Court erred in holding that the defendant had 
no interest in the personal and real property owned 
by them jointly at the time the alleged desertion took 
place. 
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12. The Court erred in decreeing that all of the real 

property bought jointly by the parties on which the 
down payment of $500.00 and all of the payments 
made by the plaintiff were made out of the joint 
account, belong to the plaintiff. 

13. The Court erred in not holding that Act of Aug. 7, 
1935 Sec. 69a Chapter of D. C. Code Sup. is unconsti¬ 
tutional because it deprives the defendant of property 
without a trial by jury. 

14. The Court erred in granting the plaintiff an abso¬ 
lute divorce. 

15. The Court erred in dismissing defendant’s cross 
bill. 

16. The Court erred in refusing to grant a rehearing 
for newly discovered evidence. 

17. The Court erred in overruling defendant’s petition 
of Nov. 9, 1938 for a rehearing. 

18. The Court erred in denying defendant an oral hear¬ 
ing on her petition for rehearing, because defendant 
was denied a chance to present the new evidence re¬ 
ferred to in the petition to the Court. 

Ill 

ARGUMENT AND AUTHORITIES 

For the convenience of the Court and for the sake of 
argument the errors assigned will be considered in groups 
and the parties to this cause will be designated as follows: 
the defendant below, as the appellant and the plaintiff below, 
as the appellee. Counsel began their argument with a full 
consciousness of that rule of law, wherein the trial Justice 
in a case of disputed facts, who sees the witnesses, observes 
their demeanor upon the stand, and who is in closer personal 
contact with them, is a better Judge of the facts than would 
be an appellant Court and that this Honorable Court rarely 
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ever reverses a Lower Court’s conclusions. But were this 
rule inflexible, insuperable, and unsurmountable, total sur¬ 
render would be the mandate to us. Yet, for several reasons 
whicli we will attempt to point out, the shield of protection 
afforded by this rule should not be, and we believe this 
venerable Court will not permit it to be, converted into a 
firev sword of destruction. We shall attempt to point out 
such variations of evidence, unsubstantiated facts and errors 
of law surrounding the finding of facts and the conclusions 
reached below as to justify this Court in reaching a different 
conclusion from those below, upon a review of the whole case. 

Assignment of Errors One to Six (1 to 6) 

Errors one to six inclusive are grouped and will be con¬ 
sidered together, for sake of argument, instead of the order 
in which they occurred at the trial, due to the peculiar rela¬ 
tionship caused by the admission of evidence on behalf of 
the appellee and the exclusion of similar evidence on behalf 
of appellant, by the trial Justice (R. .‘>9). The appellee was 
allowed, over the objection of Counsel for the appellant, to 
testify (R. 39) that he went to the apartment of his wife, 
1833 S Street, X. W., after she left him on Sept. 8.1931, and 
knocked on the door and when she opened the door he saw 
Hotelier in her apartment. Counsel objected because it was 
after the date of the separation (R. 39), but was overruled. 

The appellee was then asked did you ever see them to¬ 
gether any other time after that? To which he replied I 
never saw one unless I saw the other after she left (R. 39). 
This opened up the conduct of the appellant from the time 
she left to the very date of the trial. After appellee closed 
his case Lucile Richardson, appellee’s sister in law, was 
called as a witness for the appellant, who testified she and 
her husband lived with the appellee, (plaintiff below) at 
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118 S St., N. \V., in 1933 and 1934. She was asked if she 
was present in Oct. 1933 when Mr. Richardson, appellee, 
brought a woman home with him one night, (R. 46). Coun¬ 
sel for appellee objected on the grounds that it was after 
the separation. The Court sustained the objection even 
after his attention was called to the fact that the husband 
had opened up the issue as to the conduct of the parties 
after the separation, by his own testimony. Counsel at¬ 
tempted to ask the witness other testimony along the same 
lines and the Court refused him the right to go into the 
husband’s conduct after the separation and struck out ail 
of the witness’s testimony (R. 47). 

These conducts on the part of the Court are without a 
doubt, reversal errors. In the case of Arcadia Co. vs. Bar- 
well, 41 App. D. C. 213. This Court held that where one 
party is allowed to testify to certain evidence or facts it is 
a reversable error to deny the other party to introduce sim¬ 
ilar evidence. The principle of this case was followed in 
the case of Herfurth vs. United States, 66 App. D. C. 220. 
Justice Stephens of this Court, speaking for the Court in the 
latter case, said it was a reversable error for the trial Court 
to allow the appellee to present to the Court or jury the 
contents of a bond or instrument and deny the appellant the 
right to introduce similar evidence. This case is directly in 
point with the case at bar. Baker vs. Gassert, 149 U. S. 17; 
13 Sup. c. 738; Lane vs. Stock Co., 142 Fed. 116. The above 
cases are all in accord, that if the plaintiff lays down the 
bars, by the introduction of certain evidence, he cannot com¬ 
plain if the defendant offers similar evidence. The conduct 
of the plaintiff after the separation was just as important 
to the proof of the wife’s cross bill and her answer as her 
conduct, after the separation, was to the proof of his bill. 
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Each was attempting to prove a continuation of the alleged 
misconduct of the other after the date of separation, (R. 
38 and 43). Each having accused the other of misconduct 
before the separation. 

The Court refused, upon objection of appellee, to allow 
the said witness, Lucile Richardson, to testify as to how 
long she and her husband lived with the appellee or that 
they paid rent all of the time they lived there (R. 46 and 
47). The appellant having testified that lie received no 
rent from the house, (R. 38). 

It goes without a doubt if the trial Court allows one side 
to produce evidence without limitation, the other side is 
entitled to the same right and to hold otherwise would 
amount to a denial of due process of law and a fair and 
impartial trial. In the cases of Payson vs. Milan, 144 Ill. 
204, and Tifton vs. Butler, 60 S. E. 1087, the Court held 
that it is an error to exclude evidence which goes to the 
direct denial of testimony introduced by the other side. 

Error No. 7. The Court erred in allowing Mrs. Mitchell, 
a witness called by the appellee, to be asked if she were 
separated from her husband and if she separated on ac¬ 
count of the appellant? To which she replied yes (R. 41). 
Nothing was mentioned in appellee’s bill about the Mitchells. 
The Court also erred in allowing this witness to testify that 
the appellant called her by telephone and asked witness what 
witness was going to do about Mitchell, witness’s husband 
(R. 40). The witness did not show that she knew the appel¬ 
lant’s voice over the phone or that she had ever heard her 
voice before. In the case of Carroll vs. Parry, 43 App. 
D. C. 363, this Court held that a telephone conversation is 
not admissible unless the witness can satisfactorily show 
the identity of the person with whom she was speaking as 
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that of appellant 22 C.J. 193 Sec. 160; In the case of Harris 
vs. Riskin, 142 N.Y.S. 342, the Court held without actual 
proof that the witness knew to whom she was speaking the 
evidence is inadmissible. Reason for the rule. Any one 
could call and say she was the appellant. The husband 
might have arranged for the call. Mankes vs. Fishman, 149 
N.Y.S. 228. This case differs from Baird vs. U. S. 65 App. 
D. C. 231, which held that wire tapping evidence that bets 
were being placed at a gambling place over phone was 
admissable even though the identity of persons were not 
known, not as the evidence of a particular person, but to 
show gambling at a particular place where the phone was 
located. 

Errors 8 to 13 inclusive (R. 25) deal with the Act of 
August 7,1935, 49 Statute 539 C. 453 Sec. 2; Title 14 Chap. 
3 of the D. C. Code sup., which liberalizes our divorce law, 
as applied to this case and are grouped for argument. The 
act as construed by the trial Court was treated as retroactive 
with respect to the personal and property rights of the 
appellant in this case. It destroyed her common law right 
of dower and her constitutional contractual rights in their 
joint property, bought by them jointly 16 years before the 
Act. of Aug. 7, 1935 and 12 years before the alleged deser¬ 
tion. Under the common law if a joint tenancy failed the 
parties held as tenants in common 19 C.J. 182; Doherty vs. 
Russell, 116 Me. 269. The construction placed by the lower 
Court on the Act, as applied to the appellant’s rights in the 
joint property was penal in character and therefore ex port 
facto. Such a construction is contrary to the weight of 
authorities of all the Courts of our land. 

Statutes will be construed to be prospective only, unless a 
contrary intention clearly appears, and especially so where 
the statute in question, if retroactive, would impair the 
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obligation of a contract, as it does in this case. Brown vs. 
Grand United Order of Reformers, 28 App. D. C. 200; Defer- 
ranti vs. Lyndmark, 30 App. D. C. 417; Wood vs. White, 68 
App. D. C. 341; Kerland vs. Chernabil, 260 N.Y. 254. I do 
not believe that it was intended by the legislature, at the 
time of the passage of this act, that it should apply to prop¬ 
erty of persons who separated or deserted prior to its pass¬ 
age. Wood vs. White, 68 App. D. C. 341, citing Kerland vs. 
Chernabil, 260 N.Y. 254. Since the rights of the parties 
were fixed at the time of the alleged desertion, when deser¬ 
tion was not even a grounds for divorce. The act as applied 
by the Court in this case constitutes a penal act which de¬ 
prives the wife of all her constitutional and common law 
rights in their joint property which was not bought with 
funds of the husband but with their joint efforts during the 
marriage. A party affected by such an act has a right to 
know the consequences of his action at the time the act was 
committed if it is to deprive him of his property. The 
property in question was purchased in 1919 and the alleged 
desertion did not take place until 1931 and the act was not 
passed until August 7, 1935. 

In Ohio National Bank vs. Berlin, 26 App. D. C. 218; U. S. 
ex rel Trash 21 D. C. 119; 147 U. S. 149; C. and C. Co. vs. 
Nelson, 264 N.Y.S. 560. The courts so held. 

It is a well settled principle of law that legislatures can¬ 
not pass an act making an act a crime after it is committed, 
which was not a crime when committed, nor deprive a person 
of a vested right in a contract which is exactly what the court 
did in this case. In the case of Wood vs. White, 68 App. 
D. C. 341, this Court held that a statute imposing contrac¬ 
tual obligations in derogation of common law rights cannot 
by implication be extended to include persons or acts not 



covered at tlie time and must be construed strictly. 10 J). C. 
App. Digest Sec. D, page 149. It seems that the intent of 
the legislature by Sec. 69a of the act of Aug. 7, 1935 was 
to penalize the guilty party in case of desertion by clothing 
the Court with power to do as it chose with the joint prop¬ 
erty and the Court, in this case, in exercise of his powe^its 
order of Nov. 3, 1938 (R. 10) deprived the wife of all her 
rights, both common and cont ractual, in their joint property, 
but in order to do so the wife should have had time to know 
the results of her act when she deserted. In the case of 
Barry vs. Hall, 68 App. D. C. 350,( citing Sims vs. Rivers, 
66 App. D. C. 24, this Court held that Congress, while leg¬ 
islating for the District of Columbia, is subject to all of 
the constitutional limitations that apply to the states and 
therefore cannot enact any laws that deprive a person of 
a property right or penalize him for an act committed before 
its passage. 

Our Courts have held in construction of statute that all 
statutes in the District of Columbia will be held prospective 
unless the language clearly states otherwise. 

De Ferranti vs. Lyndmark, 30 App. D. C. 417 

Brown vs. Grand F. U. O. T. R., 28 App. D. C. 200 

36 Cvc 1206 Title Statutes. 

* 

Before the Act of Aug. 7, 1935, desertion was not a 
grounds for an absolute divorce, therefore, the property 
rights of the parties could not be disturbed by the Court for 
desertion. Now to sav that desertion is a grounds for an 
absolute divorce and give the Court the right to deprive a 
husband or wife of his or her joint interest in property for 
desertion prior to the Act is certainly unconstitutional. 
The Lower Court by its application of the Act to this case 
deprived the appellant of all her common law rights in their 
joint real and personal property because she allegedly de- 
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serted him before the Act was passed, (R. 10). I do not 
think that it was intended that the Act should apply to deser¬ 
tion prior to the act. 

Wood vs. White, G8 App. D. C. 341 

Kerland vs. Cliernabil, 260 N.Y. 254; 183 X.E. 380 

Continental Casualty Co. vs. Nelson, 264 N.Y.S. 560 

Berry vs. Hall, 68 App. 1). C. 350 

Sims vs. Rivers, 66 App. D. C. 24. 

There was not sufficient corroborated evidence that the 
plaintiff, appellee, paid for the property. The wife testified 
that she worked all of the time, that she made the payments 
on the house from Aug. 1919 to Jan. 1925 in cash, out of 
her salary and from the rents of the roomers. That in 1925 
her husband started making the payments by checks out of 
their joint account in the United States Savings Bank (Ii. 
44). That she turned over all of the receipts to her hus¬ 
band. The husband produced all of the checks he gave in 
payment on the house and even all of the checks for gas and 
electric bills, some as small as 88 cents, but refused to 
produce the 64 receipts paid by the wife which he did not 
deny she game him, (R. 44). 

It is well settled law that where a party has in his posses¬ 
sion material evidence which he fails to produce the Court 
should assume that if it was produced it would be favorable 
to the opposite party. 

5 1). 0. App. Digest 66 
Now York ex rel 175 U. S. 187 
Bunkle vs. Burnhan, 153 U. S. 216 
Graves vs. U. S., 150 U. S. 118 

C. R. Co. vs. Briz, 39 App. D. C. 58, Citing cases on 
page 71. 

The wife testified that after the husband took over the 
notes on the house, she ran the house out of her own money 
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while lie paid the notes on the house, and ear. The plaintiff 
below introduced a number of small checks for gas, electric, 
telephone, etc. bills, but all of these checks are dated after 
Dec. 1924 (R. 47 to 52), when he started to mistreat his wife 
and bewail to run around with other women. He was a man 
of wide domestic experience; having been married twice, 
once divorced, and once a widower before he married the 
appellant who was only a high school girl of 17. (R. lb). If 
the Court will observe from the record that the appellee 
accumulated a systematic chain of evidence from Jan. 1925 
to the date of the separation, (R. 37-38 and 47 to 52). Be¬ 
ginning when he decided to take over the payments on the 
house in Jan. 1925. And even though all receipts were given 
to him before, he produced none prior to the time he made 
up his mind to get rid of his wife. The wife not suspecting 
his motive accepted his suggestion that she take over the 
running of the house which required no receipts and let him 
pay the other bills by check since she worked in the day and 
he was off in the day. The Court’s attention is called to the 
facts that he failed to produce a single check or receipt for 
the first eight years of their marriage (R. 52). Why? Did 
he not have them? Xo. They were not favorable. The 
deposit of $500.00 down payment was paid by check out of 
the joint account, but was not produced. Why? It was 
signed by both parties. 

The Court will recall that both were making equal salaries. 

$150.00 per month. Vet the husband claimed he paid all of 

the bill, bought and operated new cars, paid for furniture 

out of his salarv. Then what became of the wife’s salarv? 

» • 

She had no bank account except the joint account after sin* 
took what she had on savings and gave it to him on the 
house. But aside from this, if she cared for the house, her 
husband and the roomers and supported herself out of her 
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earning she relieved him of this obligation. This alone gave 
her an interest in the property they were buying. The case 
would he different if the property had been bought by the 
husband with money saved up before his marriage or if the 
wife was not working. The husband bought nothing before 
his marriage, though twice married, (R. 1G). 

Under this decision a wife must wait to be shot before 
she can leave home even at the point of a gun. Otherwise, 
she must lose all rights in joint property purchased during 
their marriage unless she can show some earmarked money 
paid by her. Where neither side shows the receipts for 
money paid over a period of six years and the evidence 
shows that the receipts were in plaintiff’s possession, the 
Court has no right to assume that the husband paid all of 
it when both parties were working, (R. 44) and no explana¬ 
tion given for them (R. 52). 

Assignment of Errors 14 and 15 (R. 25). 

In (>8 App. 1). C. 282 Sigmon vs. Fed. T. Comm, held that 
appellant Court may review whole records to see if evidence 
complies with law and supports the finding of Lower Court. 

Tiie Appellant contends that the evidence taken as a whole 
from the record before this Court (and the Court's attention 
is called to the fact that the statement of evidence here was 
the one prepared by the appellee and signed over appel¬ 
lant's objection) is (1) insufficient to support the Court’s 
decree for an absolute divorce on the grounds of desertion 
in favor of appellee (R. .*>8-40), Sigmon vs. Fed T. Comm, 
(is App. 1). C. 282 holding Court may consider whole record 
to determine whether Lower Court followed the Law in the 
cast*. (2) The testimony of appellee in support of his bill 
was not corroborated as to appellee's contention that appel¬ 
lant deserted without just cause or excuse (R. .‘48-41). 10 

('..I. I. - '.*’ Sec. M48 and cases cited. 


16 


Dicus vs. Dicus, 131 Md. 87; Robin vs. Robin, 100 Mass. 
150. 


Tonikev vs. Tonikev, 130: Md. 292; Hague vs. Hague, 84 
X.J. Eq. 674. 

McDouglas vs. McDouglas, 20 App. D. C. 46; Berg- 
hiemer vs. Berghiemer, 17 A])p. I). 0. 381; Najjar vs. 
Najjar, 277 Mass. 450. 

If a husband orders his wife to leave or consents to her 
leaving it is not desertion under our statute. Smithson vs. 
Smithson, 18 D. C. 227; Secur vs. Secur, 8 D. C. 630. Wool- 
ard vs. Woolard, 18 App. D. C. 326; where husband openly 
accuses wife of visiting friend to meet men when he was 
invited to attend dinner party also (R. 42) and later orders 
her out of home held, wife justified in leaving, Halt vs. Halt, 
64 App. D. C. 28. (3) It is insufficient to support the decree 
awarding husband all their joint personal and real property 
or to support the finding of the Court in doing so, where 
wife testified she paid notes on the house from 1919 to 1925 
which was corroborated by other witness (R. 46), and hus¬ 
band kept all of his checks as receipts and produced none 
for this period and did not deny that wife put receipts in his 
book. The records show that all of the checks were drawn 
against their joint account in which the wife made deposits. 
The book produced by him shows the deposits but did not 
show by whom they were made. 

The appellant aiso contends that the evidence as a whole 
was sufficient to support her cross bill for a divorce on tile 
grounds of constructive desertion, where appellee ordered 
her out of the house on several occasions after beating and 
abusing her and on one occasion ran her out with his gun in 
her night clothes (R. 46), and corroborated by evidence of 
witnesses that she came to Mother’s home in night clothes. 
The wife being a respectable woman did not want a public 
scene. Appellee makes much of the fact that wife did not 
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make outcry. But it is natural for a respectable wife who 
is trying to act fair not to make outcry or call the Law. The 
appellee’s only excuse for his conduct and accusation of his 
wife is that she was seen talking to Mitchell, a man she 
worked with, who took the same car she did to go home. She 
is alleged to have been seen in Mitchell’s presence twice by 
appellee over a period of several years and twice by Mitch¬ 
ell’s wife over the same period and on both occasions Mitch¬ 
ell was waiting for his own wife and the appcllent chanced 
by. What member of this Court would feel that his wife 
was not justified in leaving him if he had treated her as 
appellee did his wife and as the records show he gave her 
pnly $50.00 in twelve years and that was paid on furniture, 
(R. 45). 

The Court should not grant a divorce on the grounds of 
desertion unless the testimony of the plaintiff is corrobo¬ 
rated, which was not so in this case, 19 C. J. 133 Sec. 348 
Title Divorce; Dicus vs. Dicus, 131 Md. 87; Robin vs. Robin, 
100 Mass. 150 Tomkev vs. Tomkey, 13 Md. 292; Hague vs. 
Hague, 84 N. J. Eq. 674; Garrett vs. Garrett, 86 N. J. Eq. 
293. In order to establish wilful desertion the evidence must 
be clear and convincing. 19 C. J. 144; McDouglas vs. Mc- 
Douglas, 20 App. D. C. 46; Berghiemer vs. Berghiemer, 17 
App. D. C. 381; Najjar vs. Najjar, 227 Mass. 450. A casual 
review of the record will reveal that the evidence as a whole 
was not sufficient to support the finding of the Court, both 
as to the granting the plaintiff an absolute divorce on deser¬ 
tion and awarding him all of their joint property. The de¬ 
cree states no finding of facts as to the property. 

Errors No. 16 and 17. The Court refused to grant the 
appellant a new trial for newly discovered evidence (R. 23). 
Where defendant testified at the trial that the plaintiff wrote 
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her a letter, in which he admitted that she helped him to pay 
for the property and admitted that he mistreated her and 
was sorry for it but that it was due to his jealousy, and that 
the letter was lost and the Court stated that he did not 
believe her. It was an abuse of discretion to refuse a 
rehearing where in a petition for a rehearing an affidavit 
was filed, by former landlady of petitioner that she found 
the letter after the trial and sent it to her (R. 20). In Rich¬ 
ards vs. Meissner, 24 ap. D. C. 305, this Court refused to 
review the case because it was not shown that the letter in 
question was not available at the time of the hearing, but in 
the present case it was shown that the letter was not availa¬ 
ble at the time but was found after the trial. Cole vs. Cole, 
49 App. D. C. 237, held a reversable error to refuse a rehear¬ 
ing for newly discovered evidence where it was shown that 
material letter was shown to be lost at time of trial but found 
after trial (R. 42). 

Error No. 18. The Court in denying appellant an oral 
hearing deprived her of a chance to present the original 
exhibits of the newly discovered evidence to the Court. 

IV 

CONCLUSION 

As before stated, by reason of the facts and circumstances 
in this case, and the peculiar position in which it places the 
appellant with respect to her property rights by reason of 
the passage of the Act of Aug. 7, 1935 after the alleged 
desertion and the results of the Act as applied to the actions 
of the appellant which took place prior to the act and with¬ 
out knowledge of the subsequent effect of her action we feel 
that the case deserves great consideration. Not only for the 
appellant but for the general principle of law and its effect 
on others that may follow. The nearness in point of the 
cases of Arcada vs. Barnwell, 41 App. D. C. 213: Herfurth 
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vs. U. S., 66 App. D. C. 220; Baker vs. Gassert, 149 U. S. 17, 
can leave no doubt but that the Lower Court’s decree should 
be reversed because of the erroneous exclusion of the appel¬ 
lant’s evidence. The decree contains no finding of facts to 
support the Court in awarding all of the joint property to the 
husband, (R. 10). 

The cases of Carroll vs. Parry, 43 App. D. C. 363, and 
Harris vs. Riskin, 142 N.Y.S. 342, show without a doubt that 
the Lower Court erred in admitting the alleged telephone 
conversation of appellant with no identification of her voice, 
(R. 40). Wherefore, Counsel for the appellant respectfully 
submit that the decree below is erroneous and should be 
reversed with cost against the appellee. 

Respectfully submitted, 

ERNEST C. DICKSON, 

B. RHODEN COWARD, 

Attorneys for Appellant. 
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©ftuteii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1939. 


No. 7330. 


Florence W. Richardson, Appellant, 


v. 

Douglas C. Richardson, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


INTRODUCTION. 

This is an appeal from a decree of the District Court 
of the United States for the District of Columbia, 
granting the appellee a divorce a vinculo matrimonii 
on the grounds of two years’ desertion and awarding 
him a fee simple title to the property formerly in the 
joint names of the parties hereto and dismissing the 
appellant’s cross-complaint for a divorce a vinculo 
matrimonii on the grounds of constructive desertion 
and/or a divorce mensa et thoro on the grounds of 
cruelty. 
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STATEMENT OF FACTS. 

The evidence established that the parties were mar¬ 
ried in the District of Columbia on October 22, 1917, 
while the appellee was a commissioned officer in the 
United States Army, stationed at nearby Fort Meade, 
Maryland, and that no issue was born as a result of 
this marriage. In June 1918, prior to his leaving for 
France, the appellee changed his personal bank account 
in the former United States Savings Bank into a joint 
account for himself and the appellant (R. 30), and au¬ 
thorized a monthly allotment of $120.00 to be deducted 
from his army pay and deposited therein by the War 
Department while he was overseas. The appellant tes¬ 
tified that she was employed temporarily at the time of 
her marriage (R. 43 and 45) and made deposits in the 
joint account, although the bank passbook (R. 31) 
shows only monthly deposits of $120.00 from allot¬ 
ments made by the appellee through the War Depart¬ 
ment from September 4, 1918 through March 3, 1919, 
when the appellee returned to the United States (R. 
31) and was honorably discharged April 8, 1919 (R. 
30). Some time later, this joint bank account was 
changed back into a single account of the appellee, the 
records of the bank being uncertain as to the date (R. 
41), and the appellee testifying that it was some time 
after he returned from France (R. 38). 

On July 7,1919, the appellee purchased premises 118 
S Street, N. W. for $5,150.00 and made a personal de¬ 
posit thereon of $100.00, agreeing to make a down pay¬ 
ment of $500.00, to assume a first trust of $2,000.00 and 
to give a second trust of $2,650.00 (R. 34 and 35). 
The settlement sheet in connection with this purchase 
was rendered against him alone (R. 36). He testified 
that he purchased the house as a home for himself and 
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wife, and had the conveyance on August 16,1919 made 
out to himself and the appellant as joint tenants (R. 
36). A series of checks covering the period from Jan¬ 
uary 20, 1925 through March 20, 1936, over the per¬ 
sonal signature of the appellee, were received in evi¬ 
dence as part of the payments made on the original 
purchase (R. 37). A series of appellee’s checks given 
in payment of taxes, covering the period from August 
24, 1924 to January 31, 1931 (R. 37 and 38), were also 
received in evidence. The appellant testified that she 
made payments on the house from 1919 to 1925 (R. 
44), although she failed to produce any corroborating 
receipts. Notwithstanding their differences and the 
appellant’s prior arrangements for leaving with most 
of the household effects, she testified that she left these 
important alleged receipts in the appellee’s dresser, 
to which she had full access, and without any explana¬ 
tion or excuse for leaving the alleged receipts (R. 44). 
On April 2, 1926, the appellee refinanced the house in 
the Equitable Co-operative Building Association (R. 
29) reducing the monthly payments approximately one 
half. The records covering the refinancing were pro¬ 
duced by the witness, Milton Johnston, who testified 
that the appellee paid him monthly payments and that 
he saw him regularly at the Building Association but 
did not recall ever having seen the appellant at the 
Building Association (R. 30). After the separation 
on September 9, 1931, the appellee continued to make 
all the payments, which aggregated approximately 
$3,500.00 including interest, and at the time of the trial 
only $20.00 was owing on the property (R. 38). 

The appellant had temporary employment in 1917 
and 1918. On September 19, 1919, she worked for five 
months. In 1920 she was employed in the Bureau of 



Census for six months and in 1923 was permanently 
employed in the Government Printing Office at $4.80 
per day. At the time of the trial, she was making 
$182.00 per month or approximately $2,200.00 per an¬ 
num (R. 45). The appellee testified that he has been 
continuously employed in the Post Office Department 
since April, 1919 (R. 38) at a salary first of $1,800.00 
per annum (R. 38) and at the time of the trial was 
making $2,300.00 per annum. 

Marital differences began to manifest themselves, 
the appellant placing the time in 1923 and the appellee 
placing the time in 1926, no doubt occasioned by a dif¬ 
ference of 16 years in their ages, and the fact that the 
husband was employed at night while the wife was em¬ 
ployed in the day time. On November 30,1936, the ap¬ 
pellee filed suit for divorce a vinculo matrimonii on 
the grounds of desertion, alleging that the appellant 
had deserted him on September 9, 1931, and that such 
desertion had continued uninterruptedly for more than 
two years (R. 2). In her answer thereto, filed on De¬ 
cember 30, 1936 (R. 4, 5 and 6), the appellant ad¬ 
mitted the separation but alleged that due to impaired 
health, occasioned by the appellee’s cruelty, she was 
forced to leave the premises and prayed for a divorce 
a vinculo matrimonii on the grounds of constructive 
desertion and/or a divorce mensa et thoro on the 
grounds of cruelty, and asking that title to their joint 
property be decreed in her. In November, 1929, appel¬ 
lant averred (R. 5) and testified (R. 42) that the ap¬ 
pellee ran her from the house with a pistol, which al¬ 
legation was denied by the appellee (R. 47). The tes¬ 
timony showed that about this period, she was away 
for a short time (R. 42) and later returned, and that 
in July, 1930, she again left -without cause, going to her 
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mother’s home and did not return until January 31, 
1931 (R. 39). On September 9, 1931, appellee alleged 
and testified that the appellant without just cause or 
excuse permanently moved from premises 118 S Street, 
N. W. (R. 39) under arrangements personally made by 
her (R. 40) and without his knowledge or consent 
(R. 39).* 

In his answer to the cross-complaint for absolute 
divorce, as well as in his testimony, the appellee denied 
the acts of cruelty alleged (R. 8) and asserted that the 
appellant had left him on two occasions for a few days 
in November, 1929 and for five months after July 30, 

1930, returning to live with him in January, 1931, (R. 
8) and further averring that from 1926 the appellant 
ceased to show him any love or affection and had been 
in the association of other persons (R. 9). The evi¬ 
dence showed such association to have been with sev¬ 
eral men at various periods, although no acts of mis¬ 
conduct or adultery were alleged in the complaint, nor 
offered in the evidence. Following the appellant’s de¬ 
sertion, the appellee, as soon as he found where the 
appellant was living, which was in the same month of 
the desertion, went to her new address in an effort to 
effect a reconciliation. When she opened the door, 
just before slamming it in his face he noticed one of 
the men, Samuel Fletcher, in the room, and he was the 
same man whom he had seen with his wife on other oc¬ 
casions (R. 39). He also testified to seeing his wife on 
occasions in the presence of one Clifford Mitchell (R. 
39), whose company with the latter by the appellant 
was corroborated through the testimony of Mrs. Clif¬ 
ford Mitchell, who was produced as a witness by the 
appellee (R. 40 and 41). 

*In her answer, the appellant admitted that since September 9, 

1931, the appellee and she had not lived or cohabited with each 
other (R. 4). 
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ARGUMENT. 

Under a Charge of Desertion, Efforts of Reconciliation 
May be Shown Subsequent to the Date of Separa¬ 
tion. Collateral Matters Should Not be Received. 

Under her assignments of error, one to six, the ap¬ 
pellant objects to the Court permitting the appellee 
below to testify that after she moved from their home 
the appellee secured her new address from the dray¬ 
man, called upon her, and when she opened the door 
momentarily, he saw one Samuel Fletcher, whom the 
evidence showed had been seen in the company of the 
appellant on prior occasions. Certainly such evidence 
was competent to show appellee’s efforts at reconcilia¬ 
tion, to clearly establish appellant’s desertion ( Hitch¬ 
cock v. Hitchcock , 15 App. D. C., 81, 1899). No error 
was committed when the plaintiff testified that he never 
saw one unless he saw the other. No allegation of 
adultery had been made in the complaint, nor was any 
such testimony being offered. On the other hand, the 
appellant attempted to go into an entirely collateral 
matter and to show that in October, 1933, more than 
two years after the separation, that the appellee was 
alleged to have brought a woman to his home (R. 46), 
notwithstanding that no such allegation had been made 
in the appellant’s cross-complaint, nor was the name of 
the co-respondent set forth as required by Title 14, 
Section 77 of the Code of Law of the District of 
Columbia. 

In the case of Arcade Co. v. Boxwell, 41 App. D. C. 
213, 1913, cited by the appellant, the trial court made 
the obvious error of excluding rebuttal testimony; in 
Herfurth v. U. S ., 66 App. D. C. 220,1936, the plaintiff 
had testified to the contents of a written instrument 
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and then sought to prevent the receipt in evidence of 
the instrument itself; in Bogh v. Gassert, 149 U. S. 17, 
1893, the plaintiff testified as to his version of the cir¬ 
cumstances surrounding the execution of a written 
agreement and had then sought to prevent the defen¬ 
dant from giving his version; in Warren Live Stock 
Co. v. Farr, 142 Fed. 116, 1905, in a suit for damages 
occasioned by the defendant’s sheep grazing on the 
plaintiff’s land, the plaintiff had shown the interming¬ 
ling of the herds and then objected to the defendant in 
rebuttal endeavoring to show that such intermingling 
had been at the direction of the plaintiff’s foreman. 
The case of Payson v. Milan , 144 Ill. App. Ct. 204,1908, 
was a similar case of rebuttal testimony and in the 
case of Teft-on v. Butler, 60 S. E. 1087, 1908, conversa¬ 
tions subsequent to the execution of a contract were 
objected to, but the same had been set forth in the 
pleadings and were admitted to establish the existence 
of a contract and its subsequent breach. Obviously, 
all these cases cited by appellant have no bearing on 
the issue here involved. 

Motive for Leaving May be Shown to Substantiate 
Charge of Desertion. 

The issues between the parties were sharply drawn. 
The appellee alleged that appellant’s desertion fol¬ 
lowed a series of unjustified absences when the appel¬ 
lant had ceased to love the appellee and has been asso¬ 
ciating with other persons (R. 9). On the other hand, 
the appellant contended that she left because of bad 
health, occasioned by a series of acts of cruelty (R. 5 
and 6) which she apparently condoned by returning 
again to live wdth the appellee approximately eight 
months before she permanently deserted the appellee. 
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Despite the fact that no request for a Bill of Particu¬ 
lars was filed prior to the trial, the very men with 
whom the appellee testified the appellant had been as¬ 
sociating were at the hearing and one testified, rebut¬ 
ting such allegations on the part of the appellee. The 
parties were of different ages, the husband being six¬ 
teen years older than the wife. The husband worked 
in the night time, while the wife worked in the day 
time and had her own money to spend as she chose, 
all of which served to contribute to their unhappiness 
and presumably led the wife to find companionship 
outside her home (R. 40 and 41). It was, therefore, 
entirely competent to show these facts in order to 
prove the motive on the part of the appellant in leav¬ 
ing her home, which the appellee had alleged was de¬ 
liberate and without justification (R. 40 and 41). 

The shortest objection to the admission of a tele¬ 
phone conversation between the appellant and Mrs. 
Clifford Mitchell (R. 40) on the grounds that the voice 
over the telephone had not been identified by the wit¬ 
ness, is the fact that no such objection was made at 
the time of the trial (R. 40 and 41). As this Court has 
pointed out many times, a party cannot object to testi¬ 
mony which was received without objection or excep¬ 
tion on his part during the trial. With reference there¬ 
to, see the following: 

Corson v. Jackson, 52 App. D. C. 51. 

District of Columbia v. Disney, 65 App. D. C. 

138. 

Phillips <£ Sager v. Kern, 50 App. D. C. 317. 

District of Columbia v. Duryee, 29 App. D. C. 
327. 

Dixon v. Great Falls O. D. Ry. Co., 43 App. D. C. 

206. 
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It is also noted that the appellant has cited 22 C. J. 
193, Sec. 160 in support of her contention, which article 
covers the situation here, where the testimony showed 
that it was the appellant who called the witness and 
inquired of the witness her intentions toward the wit¬ 
ness ’s husband. The article states the law as follows: 
“It has been held that a witness who is called on the 
telephone may testify as to who the speaker stated he 
was and what he said, although the speaker was un¬ 
known to the witness. (Kansas City Star Co. v. Stand¬ 
ard Warehouse Company, 123 Mo. App. 13, 99 S. W. 
765.) ” 

It is also to be noted that the appellant on the stand 
denied any such conversation with the witness Mrs. 
Clifford Mitchell, although she had admitted being in 
the company with the said Mitchell on occasions and 
thus raised a question of fact for the trial court to 
determine. 

The Liberalized Divorce Law is Applicable to Current 

Cases. 

This Court holding that the liberalized divorce law 
is applicable to pending cases, in the case of Tipping 
v. Tipping, 65 App. D. C. 223, 1936, has answered the 
argument herein made by the appellant in her assign¬ 
ment of errors, eight to eleven inclusive, when it stated 
as follows: 

“It has been held by the highest authority that 
marriage is an institution of society creating a 
status which may be regulated and controlled by 
public law; that legislation affecting the institu¬ 
tion or annulling the relation between the parties 
is not within the prohibition of the Constitution 
of the United States against the impairment of 
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contracts or against ex post facto laws. Maynard 
v. Hill, 125 U. S. 190, 8 S. Ct. 723, 31 L. Ed. 654. 

“In the exercise of such public authority stat¬ 
utes may be enacted applicable to past and future 
grounds for divorce. * * * 

“We feel assured that it was the intention of 
Congress that a liberal construction should be 
placed upon the terms of the enactment which we 
are now considering.’’ 

To like effect is Elliott v. Elliott, 38 Md. 357, where 
under legislative amendment the Court was given dis¬ 
cretion to penalize a guilty party in a divorce suit by 
prohibiting remarriage during the lifetime of the other 
spouse, and it was there held that such amendment was 
applicable to actions pending at the time when the stat¬ 
ute went into effect. 

Appellant’s argument that the provisions of the act 
of August 7, 1935, 49 Statutes 539, Chap. 453, Sec. 2, 
Title 14, Chap. 3 of the Code of Laws of the District 
of Columbia, denied her constitutional contractual 
rights and deprived her of a jury trial, is answered by 
the assertion that no jury trial was demanded on the 
issues, nor did such a right exist prior to the passage 
of said statute. The only effect that the statute had 
upon the property rights of the parties was to simplify 
the method of procedure and to consider, in the same 
cause of action, both the elements touching divorce and 
the facts concerning an equitable distribution of the 
property. Theretofore it was necessary for the ac¬ 
tion of divorce to be first determined and then a bill 
in equity filed to impress the property with a construc¬ 
tive trust in the favor of the spouse equitably entitled 
thereto, which required a second subsequent hearing. 
Under the former practice in the case of Osborne v. 
Osborne, 59 App. D. C. 288, 1930, approximately three 
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years elapsed from the granting of the divorce until 
the award of absolute title in joint property to the hus¬ 
band. As the Court there points out: 

“The remedy invoked by the violation of the 
marital vows in cases of this sort is in the nature 
of a constructive trust and the element of actual 
fraud does not necessarily enter into the case. In 
other words, in the present case, however good the 
intentions of the parties may have been when the 
joint tenancy was created, the subsequent conduct 
of the wife was such a betrayal of confidence as to 
give rise to a constructive trust even though the 
element of actual fraud was absent in the original 
transaction.” 

To like effect are Brison v. Brison, 75 Cal. 525, 17 
Pac. 689, 691, 7 Am. St. Rep. 189; Evans v. Evans, 118 
Ga. 890, 45 S. E. 612, 98 Am. St. Rep. 180, 1922; Dick¬ 
inson v. Dickinson, 56 App. D. C. 48, 8 Fed. (2d) 909, 
1926. 

The evidence clearly showed that the appellee pur¬ 
chased the house in question as a home for himself 
and wife and ordered title in their names as joint ten¬ 
ants, anticipating a happy marriage. All the negotia¬ 
tions of purchase and refinancing were handled by him 
and his checks covering the payments thereof were 
over his own signature. The persons with whom he 
dealt have testified to his negotiations with them and 
with their lack of acquaintance with Mrs. Richardson. 
The appellant stood uncorroborated upon her testi¬ 
mony that she had made some of the payments by her 
failure to produce a single receipt and producing only 
the obviously biased testimony of a sister, Mrs. Sarah 
Mason (R. 46) who claimed to have been present on 
several occasions in 1926 when the appellant paid in- 
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stalnients to the former owner. When one reflects on 
the appellant’s animosity toward her husband and the 
possible assertion of claim that she was going to make 
for the property, it is inconceivable that she would go 
away, taking most of the furniture, and would fail to 
take such alleged receipts for the money she had per¬ 
sonally paid on the house from her husband’s dresser. 

Appellant has seen fit to criticize the appellee for not 
producing all the checks incident to the purchase of the 
house. It is fortunate indeed that even some of the 
checks are available since unquestionably and in antic¬ 
ipation of a happy married life, the average person 
is not prone to keep receipts over a period of approxi¬ 
mately nineteen years. All receipts, checks, documents 
and witnesses available have been produced by the ap¬ 
pellee, whereas the appellant has not produced even 
a single receipt or cancelled check and has admitted 
that she had no such receipts available (R. 44 and 45). 

Evidence was Sufficient to Establish Desertion. 

The record clearly show’s that the appellant, without 
cause and under a prior arrangement of her owm and 
without consulting with, or obtaining consent from the 
appellee, surreptitiously removed practically all the 
furniture from the appellee’s home and w’ent to an¬ 
other address without informing him wiiere she had 
gone (R. 5). Her counsel is evidently mistaken in his 
statement of facts (appellant’s brief 3), as well as his 
argument (appellant’s brief 15) when he declared that 
on September 9, 1931, the appellee ordered the appel¬ 
lant from their home and threatened to kill her, so that 
she left in her night clothes and returned the next day 
to remove the furniture. The nearest approach to any 
such statement occurring in the testimony was the one 
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instance testified to have occurred in November, 1929, 
when the appellant stated that the appellee had threat¬ 
ened her with a gun (R. 42), which act was denied by 
the appellee (R. 47) and was not corroborated by any 
witness thereto and which occurred approximately two 
years before the final separation, subsequent to a pe¬ 
riod of a second absence by the appellant and a second 
reconciliation nine months before the appellant finally 
left. The Court held in Hitchcock v. Hitchcock , 15 
App. D. C. 81, 1899, in a suit for divorce to ascertain 
whether a wife was justified in leaving her husband, 
where on a prior occasion she left and afterwards re¬ 
turned that all inquiry for acts of justification there¬ 
after should be limited to the period between her re¬ 
turn and the second desertion, unless there is evidence 
showing subsequent acts of cruelty after the recon¬ 
ciliation and prior to the separation of the parties. 
There was no evidence here of any such acts of cruelty 
after her return in January, 1931. 

There was corroboration of the desertion from the 
appellant’s own answer (R. 4) and her testimony (R. 
42), as well as the testimony of the witness Henry 
Mullen (R. 40) and the witness Henry Plummer (R. 
40), together with the evidence of the appellant’s mo¬ 
tive for moving testified to by the witness Mrs. Pearl 
Mitchell (R. 40 and 41), supplemented by testimony of 
various efforts of reconciliation on the part of the ap¬ 
pellee (R. 16 and 39). 

The trial court was thus called upon to decide which 
of the two reasons underlay the separation of the par¬ 
ties—the appellee’s, that the wife became dissatisfied 
and began associating with other people and finally 
left him without cause; or the appellant’s, that she left 
because of the appellee’s alleged cruelty, notwithstand- 
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mg the absence of corroboration on her part and her 
two reconciliations following two voluntary absences. 

As was pointed out in Blundon v. Blundon, 56 App. 
D. C. 313,12 Fed. (2d) 848,1926, the trial court’s find¬ 
ing on evidence in a divorce case will not be disturbed, 
unless it clearly appears to be wrong and this despite 
highly conflicting evidence. To like effect see Bur¬ 
roughs v. Burroughs, 55 App. D. C. 269, 4 Fed. (2d) 
936,1925, and Dickinson v. Dickinson , 56 App. D. C. 48, 
8 Fed. (2d) 909, 1926. 

In Frazier v. Frazier , 61 App. D. C. 279, 61 Fed. (2d) 
920, 1933 and McLarren v. McLarren, 45 App. D. C. 
237, 1916, the court took pains to point out that the 
trial court’s findings of fact in a divorce case have 
weight similar to a verdict of a jury and will not be 
disturbed, unless the mistaken judgment is so apparent 
as to demand reversal. 

The trial judge, who had a better opportunity to de¬ 
termine the credibility of the witnesses and to observe 
their demeanor on the witness stand, is in a far better 
position in passing upon conflicting testimony than an 
appellate court and such findings of fact should not 
be disturbed, unless palpably wrong. On this proposi¬ 
tion of law, see the following cases: 

Allen v. Allen, 52 App. D. C. 228, 1923. 

Cole v. Cole, 52 App. D. C. 302,1923. 

Dennett v. Dennett, 63 App. D. C. 252, 1923. 

It was quite one thing for the appellant to testify 
that she paid all the house bills in cash and that her 
husband paid none and then to have shown in rebuttal 
more than two hundred checks to refute this testimony. 
It was quite one thing for the appellant to assert that 
she contributed sums of money in payment of the house 
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and quite another thing to have the records refute 
such claim; to have the appellant assert that the ap¬ 
pellee never gave her any money and then to be con¬ 
fronted with one isolated check and to have a ready 
explanation that it was used to buy furniture in her 
husband’s name, although apparently her purchases 
whenever made were supposed to have been made in 
cash; it is quite one thing to have the appellant say 
that she had a personal savings account and quite a 
different thing to have an impartial bank officer assert 
that no such account had been found (R. 20); it is 
quite one thing for the appellant to testify that she 
made deposits in the joint bank account while her 
husband was overseas and to have the record of such 
deposits show that the only entries therein were the 
allotments made by the War Department. These were 
all questions which seriously affected the credibility 
of her testimony and one which the trial court naturally 
was called to adjudicate. 

The Alleged Newly Discovered Evidence did not 
Justify a New Trial. 

Appellant complains that the trial court erred in re¬ 
fusing a new trial for alleged newly discovered evi¬ 
dence in the subsequent production of a letter written 
more than a year before the separation, every essen¬ 
tial fact of which had been testified to by the appellant 
when she was on the witness stand, under the theory 
that the letter had been lost or misplaced (R. 42). Her 
recollection of its contents, after a lapse of more than 
eight years, is to say the least, remarkable. A review 
of the letter adds nothing to the appellant’s case since 
the letter shows a very strong effort on the defendant’s 
part to effect a reconciliation on a prior desertion by 


16 


the appellant and with reference to the house the de¬ 
fendant stated, “I went out just to buy this home for 
your comfort,” indicating that the purchase of the 
house was actually made by himself. These facts were 
clearly a part of the court’s determination, and the 
subsequent production of the letter itself added noth¬ 
ing in itself. 

In one of appellant’s own cases, Richards v. Mers- 
sner, 24 App. D. C. 305, the Court stated: 

“It is not apparent to us that this additional 
record has any substantial bearing on the case, or 
is at all necessary for the determination of the 
issues involved before this court. The reopening 
of a cause for the introduction of newly discovered 
evidence is always a matter for the trial court, and 
is in its discretion; and that discretion is not sub¬ 
ject to review in a purely appellate tribunal, such 
as this court is. Moreover, if it is even proper for 
us to express an opinion on the subject, we do 
not think that the discretion has been at all abused 
or improperly exercised in this case.” 

In the case of Cole v. Cole, 49 App. D. C. 237, 1920, 
cited by appellant, the court declared that the trial 
judge, on equitable grounds, should have reopened the 
case to protect the good reputation of a young female 
correspondent, where three physicians had signed affi¬ 
davits that she was a virgin. Obviously that case is 
not applicable here. 

Denial of Motion for a New Trial Does Not Require an 

Oral Hearing. 

The trial judge would have received no greater en¬ 
lightenment by an oral hearing than his perusal of ap¬ 
pellant’s motion for a new trial (R. 12), supported by 
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the accompanying affidavit (R. 20, 21 and 22), together 
with his review of appellee’s answer thereto (R. 15) 
and supporting affidavit (R. 19). All the same facts 
were before the court in the pleadings as would have 
been presented in an argument. The trial court by his 
order (R. 23) indicated that the said motion had been 
overruled upon a consideration of its premises and 
supporting affidavit, together with a review of the 
answer of the appellee and his supporting affidavit. 
Obviously the matter was decided after studied delib¬ 
eration, and did not require oral argument. 

CONCLUSION. 

Wherefore, the premises considered, the appellee 
respectfully submits that no errors have occurred in 
the trial below and that this appeal should be affirmed 
with costs. 

Respectfully submitted, 

William A. Coombe, 

James R. Kirkland, 
Attorneys for Appellee. 


